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I.

INTRODUCTION

In December, 1971, Brenda Page Bright, p. student at Mary Washington College in Fredericksburg, Virginia, was accused of stealing
money from a fellow student. In accordance with established college
procedures, she was tried before the Student Honor Council, a committee of popularly elected students charged with administering the
school's honor system. The Honor Council found her guilty as charged
and permanently dismissed her from the college. No appeal was available from an Honor Council decision, either to the Board of Visitors
or to any faculty or administrative personnel.
Ms. Bright thereupon instituted an action in federal court' challenging her expulsion on two grounds: first, the traditional argument
in current student litigation, that she had not been accorded due process
in the expulsion proceedings; and second, a -more novel tack for student
litigation, that the Board of Visitors of Mary Washington College had
its disciplinary authority to the Student Honor
Council. This second contention concerning the
of the power
was the nub of the lawsuit. Specifically, Ms. Bright argued that the
Virginia legislature had, by statute, entrusted the Board of Visitors with
responsibility "to regulate the government and discipline of the students
..

."2

The Board, she contended, could not abrogate this responsi-

bility by transferring a significant portion of its disciplinary authority to
a private group of students not subject -to either immediate or indirect
control by the state legislature.3 In 1973, Ms. Rhonda Robertson atCARNEGIE COMMISSION ON HIGHER EDUCATION, THE UNnmsITY AS AN ORGANIZATION (J.Perkins ed. 1973) [hereinafter cited as PERKINS REPORT];
K. DAVIS, ADMINISTRATIVE LAw TREATISE (1958) [hereinafter cited as K, DAVIS];
K. DAvis, ADMINISTRATrvE LAW TREATISE (Supp. 1970) [hereinafter cited as K.

DAVIs (Supp. 1970)];
U.S. DEP'T OF HEALTH, EDUC. & WELFARE, OFFICE OF EDUC., REPORT ON HIGHER
EDUCATION (1971) [hereinafter cited as NEwmAN REPORT].

1. Bright v. Rector & Visitors, Civil No. 438-72-R (E.D. Va., filed Aug. 28, 1972).
2. VA. CODE ANN. §§ 23-76, 23-88
§§ 23-76, 23-91.40 (Repl.
vol. 1973). At the time Ms. Bright was expelled, the Board of Visitors of the University

of Virginia had responsibility for Mary Washington College. Section 23-88 has since
been repealed, and in its place section 23-91.40 has been enacted, providing for a separate Board of Visitors for Mary Washington.
3. Paragraph of the complaint alleged that the Board of Visitors of Mary Washington
in total violation of its delegated authority from the State Legislature, has further delegated a portion of its authority, responsibility and control, i.e. regarding student discipline and regulation of student behavior, to the Student Honor
Council, a private organization totally outside the control or supervision of the
Defendant or the Legislature. Complaint, 5, in Bright v. Rector & Visitors,
Civil No. 438-72-R (E.D. Va., filed Aug. 28, 1972).
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tacked the University of Virginia honor system on identical grounds.4
Since both suits were filed in federal court, each was dismissed for lack
of a substantial federal question.5 But the atypical issue raised by these
two cases is by no means spurious and deserves careful analysis.
If there is merit in a delegation argument like Ms. Bright's and
Ms. Robertson's, its significance ranges beyond the particular disciplinary arrangements at Mary Washington College and at the University
of Virginia. Most state institutions of higher education are formally
structured in the same fashion as these two: general authority is placed
by statute in the hands of a board of trustees popularly elected 6 or
chosen by the state legislature or governor.7 Yet, as at these two institutions, many boards of trustees do not actively exercise all the power
that is theirs.8 Faculty, students, and administrators "share" varying
portions of that power.9 Since these subdelegations of power have resulted largely from governing board acquiescence, not from revision of
statutory structures by state legislatures,' ° a challenge to the governing
boards? authority to make this subdelegation of power is a challenge
4. Robertson v. Rector & Visitors, Civil No. 73-C-22-C (W.D. Va., filed July 23,
1973).
5. The subdelegation issue, essentially a matter of statutory construction, see text
accompanying notes 42-45 infra, is a question of state law.
6. E.g., ILLINOIS ANN. STAT. ch. 144, § 41 (Smith-Hurd 1964).
7. E.g., ALASKA STAT. § 14.40.150 (1971) (appointment by the governor subject
to confirmation by the legislature).
8. McGrath, Who Should Have the Power?, in PowER & AuTaOR= 187, 188-89
(H. Hodgkinson & L. Meeth eds. 1971).
9. See generally E. MCGRATH, SHOULD STUDENTS SHARE THE PowER? A STUDY
OF THEIR ROLE IN COLLEGE AND UNIVERsITY GovEnRNANCE (1970); American Association of University Professors et al., 1966 Statement on Government of Colleges and
Universities, in ACADEMIC FREEDOM AND TENURE 90 (L. Joughin ed. 1967). It is said
that this "basic doctrine" is accepted by virtually all writers on university government.
H. MASON, COLLEGE AND UNnERsrry GOVERNMENT XIII (1972). Empirical investigation produces a more skeptical view of the practice. See J. BALDRIDGE, ACADEMIC GovE.RNANCE: RESEARCH ON INSTrIUTIONAL POLITICS AND DECISION MAKING 8-9 (1971).
10. See C. JENCKS & D. RiESMAN, THE ACADEMIC REVOLUTnON 16 (1968):
College professors have not for the most part won significant formal power,
either individually or collectively, over the institutions that employ them ....
Departments, too, have little formal power except sometimes over course offerings and requirements ....
Ultimate control mostly remains where it has
always been-with the administration, the lay trustees, and in some cases the
legislature.
The trustees, however, are seldom what they once were ....
If there
is strong internal pressure for a given course of action, they are likely to go
along. They are als9 more likely than they once were to delegate authority
to the college administration, either de lure or de facto.
Cf. C. OTTEN, UNrvERsrrY AuTHOary AND THE STUDENT 203 (1970), quoting California Governor Ronald Reagan in 1968: "I suggest that it is time for these Boards
[of Regents] to reassess their own goals, their pattern of only reacting to crises meeting
by meeting, and the degree to which they have delegated away responsibility and abandoned principle."
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to the legality of much of contemporary college and university govern-

ance. Indeed, the manner in which such power has been acquired
from the board-often by de facto assumption rather than by formal
grantn-might be a potential source of legal controversy in many institutions were a case like Bright or Robertson 'to challenge an action

taken by a student or faculty organization on the ground that the governing board itself had never delegated such power.12 The challenge
is not limited -to student disciplinary arrangements. Allocations of

funds and recognition of organizations by student or faculty councils are
equally subject to attack. Actions taken by faculty grievance or -tenure
committees could likewise be challenged if such actions were not
grounded on formal and authorized grants of authority.
A separate development in college and university governance also

raises potential legal problems concerning the extent of power granted
to the governing body. Concurrent with the trend toward greater student and faculty participation in governance, state legislatures have
moved toward greater centralized authority over all public (and some-

times private) higher education within a state.' 3 The difficulty in articulating precise standards to guide statewide boards in planning, co11. See KERR REPORT 16:
Some campuses have a Kafkaesque character-an uncertainty about who can
make what decisions and on what grounds. Who are the judges? Where is
the "Castle"? It is important to clarify who has what authority and what policies are to be followed, and to set forth for all to see where answers can be
obtained. An effective administration is better than a confusing anarchy.
12. Collective bargaining may be intensifying recognition of this phenomenon as
faculties find themselves bargaining for power they had formerly exercised informally.
Administrations are increasingly seeking to add "management rights" clauses to collective bargaining agreements. Semas, Administrations Get Tougher in Bargaining with
Faculties;Some Negotiations Slowed, The Chronicle of Higher Education, July 2, 1973,
at 1, col. 3.
13. See generally Harris, Statewide CoordinatingAgencies for Higher Education: A
Brief Overview, in U.S. DEPARTMENT OF HEW, STATE DEPARTMENTS OF EDUCATION,
STATE BOARDS OF EDUCATION, AND CHIEF STATE SCHOOL OFFICERS 97 (1973); KERR

REPORT 1: "The greatest shift of power in recent years has taken place not inside
the campus, but in the transfer of authority from the campus to outside agencies." This
development has not always paid close attention to existing legal structures. See State
Bd. of Educ. v. State Bd. of Higher Educ., 29 Utah 2d 110, 112, 505 P.2d 1193, 1194
(1973) (upholding legislative grant of authority to state board of higher education, despite constitutional provision that state board of education shall control the public school
system, constitutionally defined to include "an agricultural college; a university; and such
other schools as the Legislature may establish").
In light of the trend toward greater centralized authority over higher education,
some commentators say that the days of campus autonomy are numbered. E.g., Mayhew, American Higher Education Now and in the Future, 404 TI ANNALS 44, 51-52,
55 (1972). Other observers call for resistance to the trend. See generally CARNEGIE
COMMISSION ON HIGHER EDUCATION, THE CAPITOL AND THE CAMPUS (1971); NEWMAN
REPORT 71-74.
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ordinating, and operating complex systems of higher education, together with the impossibility of definitively projecting future educational needs and resolving conflicting political demands, has produced
legislation that assigns power with standards ambiguous at best. A conventional legal argument calls authority delegated without adequate
standards an unlawful avoidance by a legislature of its responsibility to

legislate. 14

Legal concern for the exercise of decision-making authority at the

proper level derives from a traditional administrative law analysis applied to government agencies generally. As yet, the appropriateness
of this analysis -topublic higher education has not been finally resolved
in court decisions or legal commentary. The litigation that heretofore
has surrounded public colleges and universities has been mostly of con-

stitutional dimensions,

5

focusing on the procedures by which decisions

are made and, to a lesser extent, -their substantive correctness, but not
touching upon the administrative law question of at what levels of au-

thority decisions should be made.

The model used in resolving the

procedural issues, however, has been largely the conventional adminis-

trative law model. Now, legal commentators' 0 and, increasingly, legis-

lators' 7 are applying this treatment to public higher education in a vari14. See text accompanying notes 21-41 infra. At a minimum, legal and political
conflict between institutions and the centralized board can be predicted. See, e.g., Regents of Univ. of Mich. v. State, 47 Mich. App. 23, 208 N.W.2d 871 (1973); L. GLENNY
& T. DALGLISH, PUBLIC UNIVERSITIES, STATE AGENCIES, AND THE LAw: CONSTITUTIONAL
AUTONOMY IN DECLINE 138 (1973); Symposium, The Politics of Public Higher Education, 59 A.A.U.P. BULL. 286 (1973).
15. Litigation of constitutional dimensions has been prevalent since the landmark
case of Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied,
368 U.S. 930 (1961). The issues raised most frequently in the constitutional litigation
affecting colleges and universities have been (1) the first amendment rights to freedom
of speech, assembly, and association, often characterized in this context as "academic
freedom," see, e.g., Healy v. James, 408 U.S. 169 (1972); and (2) fourteenth amendment procedural rights for the discipline of a student or faculty member, see, e.g., Board
of Regents v. Roth, 408 U.S. 564 (1972). Colleges and universities also confront a good
many other less highly publicized legal issues that parallel those faced by any modem
corporation-tax, torts, contracts, trusts, and patents, to name only a few.
16. See, e.g., Comment, Enrollment Limitations on the Oregon State System of
Higher Education, 1969-1971: Fact or Fiction?,49 ORE. L. REv. 322 (1970).
17. See, e.g., WASH. REv. CODE ANN., Ape. § 28B.19.020 (Supp. 1972) (administrative procedure act for higher education).
In the very recent case of Cathcart v. Andersen, 530 P.2d 313 (Wash. 1975), the
Supreme Court of Washington determined that the faculty of the University of Washington School of Law was a "governing body" of a "public agency" within the meaning
of the state's Open Public Meetings Act, 9 WASH. REV. CODE § 42.30.030 (Supp. 1972).
In so doing, the court appeared to regard this entity of public higher education as no
different than any other administrative subagency. The court was careful to observe
that governing authority had been explicitly delegated by statute to the University's
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ety of contexts. On the other hand, most educators writing on public
higher education have maintained that its structure is unique and not
amenable to assumptions applied to governmental iagencies-the conventional focus of administrative law.'"
This Article confronts the question of whether the analysis of conventional administrative law is appropriate for resolving legal disputes
over the allocation of authority in public higher education.' 9 It will begin with a summary of the general legal principles that apply to assignments of governmental authority. Then the formal structure of authority in American public higher education will be outlined, and judicial
application of the legal principles to this structure will be examined.
This examination will reveal that the little case law on the subject has
largely failed to confront the issue and might be construed as suggesting
that higher education should be treated like any other state operation.
Although public higher education is clearly an agency of state government, in many respects it is sui generis. This Article will examine
some of the peculiar characteristics of higher education and will consider whether, and to what extent, legal problems regarding the governance of education should be resolved under the orthodox administrative
law model. Finally, for purposes of illustration, the Article will conclude with an analysis and proposed resolution of the specific problem
adverted to above-the exercise of disciplinary authority by a student
honor council.
board of regents and explicitly subdelegated to the law faculty, which exercised "considerable power over the governing of the school" and which had become the recipient of
a "quasi-legislative authority." 530 P.2d at 316. Accordingly, the court held that the
monthly meetings of the faculty must be open to the public under the Open Public
Meetings Act.
18. Or, for that matter, the corporation model, the foundation model, or the civil
community model. See generally J. CORSON, GOVERNANCE OF COLLEGES AND UNIVERsITIES (1960); KERR REPORT; H. MASON, supra note 9; P=KINS REPORT 38-136. But cf.
L. EPSTEIN, GOVERNING THE UNIVEsrrY (1974) (discussed in note 124 infra). On the

specific question of decision-making structures, for example, a classic treatment of college and university governance asserts that "[ilt is idle to say that all authority flows
from the [governing] board." J. CoRsoN, supra, at 57-58. Another concludes that
"[t]he locus of power in colleges and universities is a complicated and somewhat obscure
subject, which an analysis of the related legal documents is more likely to obfuscate than
to illuminate." E. McGRAmkr, supra note 9, at 60-61.
19. The possible tension with legal requirements has been noted elsewhere. E.g.,
W. HULL IV & A. SHAPIRO, THE UNIVERSITY TRUSTEE IN LAw AND PRACTICE (1973);
Mager, Changes in Institutional Governance: Legal Restraints Involving Delegation of
Authority by Governing Boards, in 5 THE COLLEGE COUNSEL; no. 1, at 37 (1970); Perkins, Organization Functions of the University, in PERKINS REPORT 3 ('The functions
it must perform are not and cannot be discharged through the formal structure provided
in its charter.").
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LEGAL PRINCIPLES REGARDING STRUCTURES:

AN OVERVIEW

Traditional administrative law analysis examines power at two different points: the initial grant of power from a legislature to an administrative officer or body (delegation) and 'the secondary grant of
some or all of that power by the administrative officer or body ,to subordinates (subdelegation). For the benefit of those unfamiliar with
the development of -the two legal doctrines, the following is a brief summary.
A.

Delegation °

An administrative agency or official is said to have no governmental power unless that power is assigned to it directly"' by constitu-

tion or by a body which itself derives power from the constitution.
Delegation, as a legal term, generally refers to a legislature's assign-

ment of power (and function) to an administrative agency. 22 As society has become more complex, it has become progressively more dif-

ficult for legislatures to make decisions on every question over which
they have authority. Consequently, more and more power has been
assigned -to administrative agencies, and courts have become generous

in recognizing delegated power in any agency.
The traditional legal concern with this practice related to separa-

tion of powers and legislative responsibility. 23 As a famous treatise put

it, "One of 'the settled maxims in constitutional law is, that the power

conferred upon the legislature to make laws cannot be delegated to any
other body or authority." 24 Were the executive arm of government to
undertake functions assigned to ,the legislature, the scheme of checks
and balances would be cast askew. In addition to preserving the sepa20. Some will consider the subject of this Article a non-issue, having concluded that
the outpouring of scholarly criticism has resulted in the death of delegation and subdelegation analysis. They would do well to read National Cable Television Ass'n v. United
States, 94 S.Ct. 1146 (1974), and Federal Power Comm'n v. New England Power Co.,
94 S.Ct. 1151 (1974), as well as the separate opinion of Justices Marshall and Brennan,
concurring in part and dissenting in part to these decisions, id. at 1155. See also
Wright, Book Review, 81 YALE L.J. 575 (1972). Finally, they should consider the treatment of delegation and subdelegation in state (as distinguished from federal) courts.
21. The assignment of power may be explicit or implicit. Cf. United States v.
Nixon, 94 S.Ct. 3090, 3109 (1974).
22. See 1 K. DAvis § 2.01.
23. The limitation on the ability to delegate legislative power was advanced as a
matter of both federal and state law. See generally 1 K. DAvis H9 2.01-.16; K. DvIs
H§ 2.01-.16 (Supp. 1970).
24. 1 T. CooLEY, CONS'ITrUIOmNAL LImrrATIONs 224 (8th ed. 1927). Conversely,
it is said that the legislature cannot delegate what is essentially judicial power-for example, the authority to determine criminal guilt or innocence. See 1 K. DAVis § 2.13.
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ration of powers, the restriction was thought to serve an essentially
democratic principle: certain decisions should be made by those responsible ,to the electorate. 25 The assumption was that as decisions are
made by agents one or more steps removed from the legislature, the
electorate's influence is attenuated. Delegation of power to private
parties rather than administrative officials has been viewed with particular suspicion.20
The consequent tension between the restraint on delegation in the
interests of responsible government and the need for delegation in the
interests of efficient government led to compromise when the matter
was pressed in the courts. Initially, the dilemma was resolved on the
basis 'that although legislative power could not be delegated, administrators could be given the power to find facts upon which a legislative
policy would be activated; alternatively, they could fill in the details of
a general legislative determination. 27 These yet restrictive notions
could not withstand the pressure for greater delegation, however, -and
courts adopted another formula, that power could be delegated as long
as the legislature established standards for its exercise. 28 Thus, for initial grants of power the focus shifted to the adequacy of the legislative
standards, the basic criterion being either an intelligible principle or
standards as definite as reasonably practicable. 29 Such limitations seem
to have been particularly important where the adjudication of individual
interests, 30 protected freedoms, or criminal sanctions 31 occurred. Commentators observed, however, that despite the verbal deference to limitations on delegation, courts in practice seldom invalidated a delegation
as a matter of federal law.3 2 Standards as vague as "public convenience" 33 and "public interest ' 34 were deemed sufficient. As a matter
of state law, on the other hand, while the exigencies of modern govern25. See L. JAFFE,

JUDICIAL CONTROL OF ADMINISTRATIVE AcrIoN 33-34

(1965).

26. See 1 K. DAVIS § 2.14; K. DAVIS § 2.14 (Supp. 1970). This was particularly
true "where power was given to private parties who were directly and personally interested in the result which they were supposed to determine." Rossiter v. Law Comm.
of the State Bd. of Law Examiners, 42 U.S.L.W. 2017 (D. Colo. June 12, 1973).
27. 1 K. DAVIs § 2.02, at 77. These are sometimes identified as two separate stages.
See, e.g., Note, Safeguards, Standards, and Necessity: Permissible Parameters for Legislative Delegations in Iowa, 58 IowA L. REv. 974, 976-82 (1973).
28. Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); see 1 K. DAvis § 2.03.
29. American Power & Light Co. v. SEC, 329 U.S. 90 (1946); see 1 K. DAvis §
2.04.
30. 1 K. DAVIs § 2.10.

31. United States v. Robel, 389 U.S. 258, 269-72 (1967) (Brennan, J., concurring).
32. 1 K. DAvis §§ 2.03-.05; K. DAvis §§ 2.03-.05 (Supp. 1970).
33. See Federal Radio Comm'n v. Nelson Bros. Bd. & Mortgage Co., 289 U.S. 266,
285 (1933).
34. See New York Cent. S s. Corp. v. United States, 287 U.S. 12, 24 (1932).
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ment led more and more courts to sustain delegations with only the
vaguest of legislative standards, numerous state courts have adhered to

a restrictive concept of delegation. 35
The shift in focus from the early insistence that no legislative
power could be delegated to the later search for adequate legislative
standards has revealed another policy at stake within the delegation notion. The requirement of standards, if successfully imposed, could

limit arbitrary action of officials or agencies by means of judicial review
which would test the congruence of individual decisions with those

standards. Professor Davis has advanced the view that restraint on arbitrary action could also be achieved without diminishing legislative ef-

ficiency by requiring the agency both to express standards where the
legislature has failed to do so and to provide fair procedures for reachig decisions. 36 Articulation of standards by the agency would at least

provide a visible policy that the legislature could reject if it wished.Y7
Factors such as the importance of the subject matter" and the responsi-

bility of the particular delegatee30 9 would be relevant in assessing the
standards and safeguards.

Although a number of courts have adopted

the Davis approach,4 ° some states still adhere to traditional delegation
notions of legislatively adopted standards.41
B.

Subdelegation

Subdelegation is the term used to distinguish secondary grants of
authority to subordinates by an officer or board which has initially been
35. K. DAVIS § 2.17 (Supp. 1970). Professor Davis explains why problems of state
delegation have a "different flavor":
Legislatures, especially in closing hours of a session, are often less responsible
than Congress; their draftsmen are often less skillful in clarifying legislative
intent; direct responsiveness to special-interest groups is often more pronounced; committee investigations are usually less thorough; delegations to
petty officers is more common; and, especially, safeguards to protect against
arbitrary action are generally less developed. K. DAvis, ADMINsTRATIVE LAW
TExT § 2.06, at 36-37 (1972).
For a comparison of one state's (Iowa) development with the federal development, see
Note, supra note 27.
36. See generally K. DAvis §§ 2.00 to 2.00-6 (Supp. 1970); K. DAvIs, DISCRETIONARY JusTicE 27-51 (1969).
37. Professor Davis suggests that courts could impose these requirements through
either the constitutional demand for due process when liberty or property is at stake or
through a common law demand that delegation be permitted only when standards and
safeguards are provided by the agency. 1 K. DAvis § 2.00-6 (Supp. 1970).
38. Cf. 1 K. DAvis § 2.10, at 114.
39, Cf. id. § 2.07, at 101.
40. Id.; K. DAvis § 2.15 (Supp. 1970). Iowa's position is described in detail in
Note, supra note 27.
41. See, e.g., People v. Tibbitts, 56 Ill. 2d 56, 59, 305 N.X.2d 152, 155 (1973).
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delegated power. The legal question posed by 'the practice is, very
simply, whether the legislature has accorded the official or board 'the
power thus to subdelegate decisions. The principal issue is therefore

one of statutory interpretation:4 2 does the statutory framework countenance the making of decisions by subordinates, or must the power be
exercised exclusively by the board or officer named in the legislation?

A statute that explicitly authorizes subdelegation of the authority4" effectively moots the issue as does a statute that explicitly precludes subdelegation.44 Litigation occurs when the mandate is unclear, generally
because of legislative silence on the matter.45
Litigated cases and legal commentary suggest that several factors
may be important to deciphering legislative silence concerning subdele-

gation. Legislative history, of course, can be helpful where available.4 6
The legislative context may also be relevant. If a legislature normally
provides explicitly for subdelegation, for example, failure to do so in

a particular instance may prompt the inference that subdelegation is not
permitted in that instance.4 7 On the other hand, a grant of a general
rulemaking power is said to confer authority to subdelegate tasks unless
the subdelegation is expressly or implicitly precluded by other legislative provisions48 The specifics of the particular subdelegation may
also be pertinent. For example, an inference of authority to delegate
may become more difficult as the importance of the power at stake in42. Seldom is a claim of unconstitutionality against a subdelegation successful. See
I K. DAVIS § 9.06, at 635, discussing Florida Dry Cleaning & Laundry Bd. v. Economy
Cash & Carry Cleaners, 143 Fla. 859, 197 So. 550 (1940).
43. E.g., 22 U.S.C. § 2658 (1970) (Secretary of State).
44. E.g., 29 U.S.C. § 154(a) (1970) (NLRB); see 1 K. DAVIS § 9.02, at 622 n.27.
45. There have been frequent calls for greater subdelegation of tasks by top level
administrators, particularly among federal agencies, in order to increase the efficiency
of operations and to preserve time for significant policy decisions at the top. See generally 1 K. DAvIS § 9.01; K. DAVIs § 9.01 (Supp. 1970) (referring to the 1941 Report
of the Attorney .General's Committee on Administrative Procedure, the Hoover Commission Report of 1949, the 1952 Wolf Management Engineering Company study of the
Interstate Commerce Commission, and President Kennedy's message to Congress in
1961).
46. See Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111 (1947); Note,
Subdelegation by Federal Administrative Agencies, 12 STAN. L. RBv. 808, 821 (1960).
47. E.g., Cudahy Packing Co. v. Holland, 315 U.S. 357 (1942). In Cudahy, the
Court found that Congress had explicitly made certain of an administrator's powers delegable while leaving others unmentioned. The Court concluded that since Congress had
seen fit to make explicit provision for delegation in some instances, the failure to provide
such power in other instances provoked the inference that the power was lacking.
Cudahy has been severely criticized on the ground that congressional grants of explicit
power to delegate are in fact totally haphazard and therefore fail to justify the inference.
See 1 K. DAVIs § 9.04.
48. Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111 (1947).
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creases 49 or as the responsibility of the subdelegatee decreases." ° The
less discretion involv6d in the task, the more likely it is that the task
can be subdelegated 51 -a principle sometimes represented by the
statement that ministerial, not discretionary, powers may be subdelegated.5 2 And if review of the decision by the officer or board originally
assigned the power is available, the subdelegation is more likely to succeed. 5 3 Finally and not surprisingly, commentators have advocated
what they call a "functional" approach-subdelegation should be permitted whenever it contributes to the workability of a program.5 4 Some
courts appear to have recently adopted this perspective. 5

Im. FORMAL GOVERNANCE

STRUCTURES IN

PUBLIC HIGHER EDUCATION

56

As the preceding section suggests, a governing board's legal authority over public higher education must derive ultimately from a state
legislative or constitutional provision. Some state constitutions directly
establish individual institutions of higher education or state-wide
boards.5 7 More often, the state constitutions simply authorize the legislature to do so. 5 8 Useful generalizations are few since the legislative

or constitutional provisions are of varying vintage and the category
"public higher education" includes a diverse range of institutions and
49. E.g., Cudahy Packing Co. v. Holland, 315 U.S. 357 (1942) (Court would not
lightly infer implied power to delegate subpoena power).
50. See 1 K. DAVIS § 9.01, at 616.
51. See Lewis v. NLRB, 357 U.S. 10 (1958).
52. But see 1 K. DAvis § 9.06, at 638 (warning that the generalization is not always
followed).
53. E.g., NLRB v. Duval Jewelry Co., 357 U.S. 1 (1958)
54. See 1 K. DAVis § 9.07, at 639. Professor Davis, objecting to the Supreme
Court's sometimes excessively meticulous statutory construction in subdelegation cases,
suggests that the Court "look beyond the literal words to the basic congressional purpose
to produce a sound and workable system." Id. Davis' view would lead the courts to
recognize subdelegation of power whenever necessary to effect the workability of a statutorily framed administrative structure.
55. E.g., Freeman v. Brown Bros. Harriman & Co., 250 F. Supp. 32 (S.D.N.Y.),
aff'd, 357 F.2d 741 (2d Cir.), cert. denied, 384 U.S. 933 (1966).
56. Glenny & Dalglish, Higher Education and the Law, in PERKINS REPORT 173,
provides a comprehensive summary.
57. E.g., MONT. CONST. art. XI, § 11: 'The general control and supervision of the
state university and the various other state educational institutions shall be vested in a
state board of education. .. ."
58. E.g., Nnv. CoNsT. art. 11, § 4: "The Legislature shall provide for the establishment of a State University which shall embrace departments for Agriculture, Mechanic
Arts, and Mining to be controlled by a Board of Regents whose duties shall be prescribed
by law." Sometimes municipalities are authorized to establish institutions. See, e.g.,
ILL. ANN. STAT. ch. 122, § 13-12 (Smith-Hurd Supp. 1974) (junior colleges).
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agencies, but the following is a broad outline of public higher education
structures.
A.

InstitutionalAuthority

Traditionally, statutes or constitutions have vested general power
in a board of trustees.59 The oldest provisions, while specific regarding
the exercise of such powers as employment, property, and financial
management, 06 had relatively little to say about other matters of institu-

tional governance. 0 ' More recently, explicit grants of authority have
been introduced on subjects such as academic affairs and student conduct.0 2 But legislation seldom contains specific criteria to guide the exercise of the delegated powers.
In most states the grant of institutional governing authority to the
board of trustees ends the legislative mandate; powers or duties are not
conferred directly upon subordinate officers or bodies, such as the
faculty. 3 A few exceptions exist: the Michigan legislature, for instance, has directed that the faculty of Michigan State University "shall
pass all rules and regulations necessary to the government and discipline of the college and for the preservation of morals, decorum and

health."0 4 But by and large, the operating authority of the school administration, faculty and student bodies, and institutional committees
flows directly or indirectly from the board of trustees. 5

Traditionally,

the power to make such delegations has seldom been explicitly pro59. E.g., CAL. Eruc. CODE § 22,600 (West Supp. 1974); see Harris, supra note 13,
at 98.
60. E.g., ch. 406, §§ 4-18, [1907] Pub. Laws of N.C. 597-601 (repealed).
61. See Foley v. Benedict, 122 Tex. 193, 55 S.W.2d 805 (1932).
62. E.g., N.Y. EDuc. LAW §§ 208-09 (McKinney 1969).
63. E.g., VA. CODE ANN. § 23-9.2:3 (Repl. vol. 1973).
64. MICH. COMP. LAWS ANN. § 390.114 (1964). In addition, the Michigan legislature has delegated certain powers and functions to the president, faculty, business manager, and various subordinate officers of Michigan State University. Id. §§ 390.113.120.
65. See note 10 supra. The American Association of University Professors'
(AAUP) position is that:
The faculty has primary responsibility for such fundamental areas as curriculum, subject matter and methods of instruction, research, faculty status, and
those aspects of student life which relate to the educational process. On these
matters the power of review or final decision lodged in the governing board
or delegated by it to the president should be exercised adversely only in exceptional circumstances, and for reasons communicated to the faculty. It is desirable that the faculty should, following such communication, have opportunity
for further consideration and further transmittal of its views to the president
or Board. American Association of University Professors et aL, Supra note
9, at 98.
For an empirically based profile, see Report of the Survey Subcommittee of Committee
T, 57 A.A.U.P. BULL. 68 (1971).
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vided in the enabling legislation. 6 Although no extensive study of
board delegations has yet taken place, those familiar with the processes
of higher education will suggest that these delegations are haphazard
and poorly documented.
B.

CentralizedAuthority

Some degree of centralized authority over higher education has
long existed in several narrow areas, as in the power of state boards
of education to set accrediting standards for such programs as teacher
training and in the power of certain administrative officials like state
auditors to determine budgetary and accounting procedures. 6 7 But the

precipitous rise in the demand for higher education in the past two decades and the associated increase in public expenditures has generated
a demand for more comprehensive centralized control over higher education decision-making in order to use limited resources more efficiently."' Accordingly, state after state has moved away from individual institutional autonomy toward centralization of authority through the
creation of administrative superstructures.69 Recent federal legislation
and funding incentives have encouraged the development of such struc-

tures for all post-secondary education."0 Only two states currently have
66. For examples of exceptions, see IND. ST&AT. ANN. § 28-6405 (1970) (power to
delegate "such authority as it may possess" so long as the authority is revocable at will);
CAL.CoNsT. art. 9, § 9 (power "to delegate to its committees or to the faculty of the
University, or to others, such authority or functions as it may deem wise"). A 1973
Office of Education study noted that "provision for maximum delegation of authority
to the institutional executives and their faculties" is increasingly included in new legislation. Harris, supra note 13, at 103; see, e.g., WAsH. REV. CODE ANN. § 28B.10.528
(1971):
The governing boards of institutions of higher education shall have power,
when exercised by resolution, to delegate to the president or his designee . ..
any of the powers and duties vested in or imposed upon such governing board
by law. Delegated powers and duties may be exercised in the name of the respective governing boards.
Similarly, more attention has recently been given to the power of the boards' delegatees
in turn to delegate some of their power. See, e.g., Tim ExEcum'w PLANNo CoMmrrTEE OF THE UNi ERsrrY OF OKLAHOMA, THE FuTuRE oF THE UNIVERSrrY 167 (1969):
As a matter of policy, all authority delegated by the Regents should be delegated through the President. Appropriate limitations on his authority or on
his power to redelegate should be expressed; otherwise, he should have discretion whether or not to delegate all or any part of his authority.
Mr. McGrath has called for "explicit and definitive" delegations to the president.
McGrath, supra note 8, at 191.
67. Harris, supra note 13, at 100.
68. See NEWMAN REPORT 24, 26; Harris, supra note 13, at 97.
69. Harris, supra note 13, at 97. Another development has been the growth of interstate compacts for education. See D. HoaNBY,HIGHm EDucATioN ADMIssioN LAw
SERVICE 8 (1974).
70. See McKinney, Establishment of State Postsecondary Education Commissions,
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no state-wide agency with a role in the affairs of higher education. 71
The scope of formal authority assigned to these centralized agencies varies significantly from state to state. The range is from statewide governing boards in charge of all state institutions to coordinating
boards, some of which have regulatory or only advisory powers which
are generally focused on planning, budgeting, and service functions,

others of which have powers limited to certain categories of postsecondpredict continued movement toary education. Some commentators
72
bodies.
governing
state-wide
ward
The powers of a state-wide board are generally explicit. If it is
a governing board, powers to establish admissions criteria, 73 approve

faculty,74 or regulate curriculum may be specified. 75 If it is a coordinating board, the powers generally involve review of budgets and proposed educational programs as well as long-range planning.76 But, as

with individual institutions, seldom does the legislation provide standards for implementing that power beyond the exhortations "which in its

judgment will best serve the interests of the state" or "as it deems appropriate. ' 77 Explicit provisions for subdelegation of the power are
likewise rare.
4 HIGHER EDuc. IN THE STS. 185, 186 (1974) (between March 1, 1974, and the April
25, 1974 deadline, 43 states established such commissions, 15 by establishing new commissions, 19 by designating existing agencies, and 9 by augmenting existing agencies).
The statutory requirement is a
State Commission .. . which is broadly and equitably representative of the
general public and public and private nonprofit and proprietary institutions of
postsecondary education in the State including community colleges. . ., junior
colleges, postsecondary vocational schools, area vocational schools, technical
institutes, four-year institutions of higher education and branches thereof
as a prerequisite to certain financial assistance when and if such assistance becomes
available in significant quantity. 20 U.S.C. § 1142a(a) (1970).
71. R. BERDAm, STATEWIDE CooRDiNAnToN OF HIGHm EDUCATION 20 (1971) (Deleware and Vermont). Nineteen states have some form of consolidated governing board,
twenty-seven states have state-wide coordinating boards, and two states have a voluntary
association. Id. at 20-21. For a description of the legal bases and powers of boards
of higher education in each of the fifty states, see R. WILLAMS, LnAL BASES OF Bo.IDS
OF HIGHER EDUCATION IN FIFTY STATES (1971).

72. E.g., Harris, supra note 13, at 102. Examples of the trend are North Carolina
See L. GLENNY, R. BERDAHL, D. PALOLA & I. PALTIDGE, COORDINATINO
HIGHER EDUCATION IN TrE '70s 1-5 (1971) (pointing out historical preference for coorand Wisconsin.

dinating boards, but expressing concern over reversal of the trend).

73. E.g., ORE. REv. STAT. § 351.070(1) (g) (1974).
74. E.g., Aiz. REV. STAT. ANN. § 15-725A(2) (Supp. 1974).
75. E.g., FLA. STAT. ANN. § 240.042(g) (Supp. 1974-75).
76. E.g., N.C. GEN. STAT. § 116-11 (Supp. 1974).

77. E.g., ARiz. REv. STAT. ANN. §§ 15-725, A(6), (7) (Supp. 1974).
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Special-PurposeAuthority

Some authority over state higher education policy derives from
sources other than the state government. Financial assistance from the
federal government commonly comes with strings attached. Institutions seeking to preserve their tax-exempt status may have to comply
with rulings of the Commissioner of Internal Revenue in such matters
as development of a political science curriculum or operation of a student newspaper. r 8 The racial and sexual complexions of their student
bodies and their faculties may be determined by the Office for Civil
Rights or the Equal Employment Opportunities Commission.7" Admittedly, all of this extra-institutional and extra-state authority is voluntary
in the sense that the financing or the tax exemptions can be rejected,
but for most state colleges and universities today that choice is illusory.
If the question is confronted at all, it is likely to be in terms of whether
to rely on federal assistance with a consequent general loss of independence-not in terms of the specific policy decisions associated with
qualifying for funding, for example, whether to admit more women.
In similar fashion, accrediting agencies establish the number of
seats and books for a library, and donors determine what students receive financial assistance and what departments receive endowed
chairs. Professional or union organizations may set standards which an
institution must meet to avoid the consequences of public censure or
to confront the recent threat and reality of strikes. And, of course, a
host of informal but powerful influences are exerted by groups such
as alumni, potential and existing donors, potential and existing students,
and the community in which the institution is located.

IV.

APPLICATION OF LEGAL PRINCIPLES REGARDING

STRUCTURES TO HIGHER EDUCATION
Given this background, it is readily apparent that application of
delegation and subdelegation constraints in undifferentiated fashion to
78. E.g., Rev. Ruls. 72-512 to -513, 1972-2 CUm. BuLL. 246-47. Whether a state
institution of higher education is for tax purposes a state agency, and exempt from income taxation because of that status, see INTERNAL RFVENuE CODE OF 1954, § 115, or

an organization for "educational purposes" exempt under the more restrictive standards
of section 501(c) (3), is presently unclear. There is no Internal Revenue Service ruling
on point and extant rulings seem to leave the question open. If public universities and
colleges must qualify under section 501(c) (3), then restrictive-standards such as Revenue Ruling 72-512 apply to its operations.
79. See, e.g., Department of Health, Education, and Welfare, Education Programs
and Activities Receiving or Benefiting From Federal Financial Assistance, 39 Fed. Reg.
22,227 (1974); cf. EEOC Decision No.. 74-53, 2 CCH LAB. L. REP. EMPL. PRACTICES
6410 (Nov. 12, 1973).

294
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higher education produces a number of potential legal problems. With
regard to centralized authority, for example, the following questions
may arise: (1) does legislative assignment of power to a state-wide
board to govern or coordinate all higher education in the state with only
vague standards for exercise of that power amount to an improper delegation; and (2) if individual boards are allowed to make certain decisions, has there been an improper subdelegation of a state-wide board's
authority? Where authority has been delegated to a board of trustees
to operate an individual institution, similar issues may be raised: (1)
is a particular delegation void if it does not contain sufficient standards
(new educational programs undertaken by an institution might even be
beyond its powers); and (2) if all power is legislatively assigned to the
particular board but decision-making is shared with students or faculty,
has there been an improper subdelegation of authority? Other potential legal problems are less obvious and perhaps more complex-for example, approval of a research program that carries implications for admissions may have been granted at an inappropriatelevel. While some
of these issues are unlikely to be argued as a matter of federal law,
they retain significant currency under state law principles 0 unless the
conventions of administrative law somehow do not apply to higher education. The following sections discuss the judicial treatment of such
issues as they have been raised in the context of higher education. 81
A.

Delegationin Higher Education

(1) Tendency Toward Recognition of Broad Delegations. Although only a few cases have directly confronted the application of del80. See note 35 supra and accompanying text.
81. Little in the way of separate attention has been given the category of constitutionally autonomous institutions in either the judicial decisions or the analysis of this
Article. Strictly speaking, the conventional delegation question is absent since power
is assigned to the board directly by the constitution, not by the legislature. For the same
reason, the permissibility of delegation and subdelegation are both questions of constitutional interpretation. Insofar as constitutional interpretation demands greater sensitivity
than statutory construction, this factor might argue for a broader construction of a
board's powers. But see Nord v. Guy, 14i N.W.2d 395 (N.D. 1966) (constitutionally
established state board of higher education with power for the "control and management" of state institutions cannot be delegated legislative authority to make decisions
respecting the provision of facilities such as classroom buildings). But since representative principles of one sort or another lie behind the varying trustee selection devices for
constitutionally autonomous institutions (some trustees are even popularly elected), excessive delegation jrbm the board (which would be subdelegation in the case of a legislatively established institution) can still be a matter of concern. See Searle v. Regents
of Univ. of Cal., 23 Cal. App. 3d 448, 100 Cal. Rptr. 194 (1972). For a general treatment of the legal Status of constitutionally autonomous institutions, see L. GLENNY &
T. DALOLISH, supra note 14, cl. 1.
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egation constraints to public higher education, those few reflect a treatment similar to that in other areas of administrative law. For example,
the trend towards recognizing wider delegations can be seen in a growing judicial willingness to find that a particular power was delegated
in the first place.8 2 The Texas courts, for example, have construed authority to promulgate rules and regulations "necessary for the successful management and government of .the University" to confer power
to set admissions qualifications,"' including the authority to exclude
women. 4 When the question was disciplinary exclusion, a Texas court
recognized an implied or inherent power to enforce order on the
campus:
We are not advised as to the nature of rules and regulations, if any,
adopted under the authority of these statutes but without such knowledge it is our opinion that the [delegation] statutes imply the power and
if they do not so imply then that the power is inherent in University
officials to maintain proper order and decorum on the premises of the
University and to exclude therefrom those who are detrimental to its
wellbeing.8 5
82. A nineteenth century Indiana decision exemplifies the early restrictive reading
of the power conferred. The Indiana Supreme Court reasoned that since the Purdue
Board of Trustees had been delegated no explicit power over admissions, it must admit
"every inhabitant of this State, of suitable age, and of reasonably good moral character,
not afflicted with any contagious or loathsome disease, and not incapacitated by some
mental or physical infirmity . . . ." State ex rel. Stallard v. White, 82 Ind. 278, 284
(1882). This was so even though the Board of Trustees had been delegated authority
to "do all acts necessary and expedient to put and keep said university in operation, and
make all by-laws, rules and regulations required or proper to conduct and manage the
same." Id. The right of admission would not be enforced, however, in the absence of
sufficient space in the university. Id. at 285.
As late as 1963, a Wisconsin Attorney General's opinion ruled that state college
and university regents could not limit enrollment on the basis of available appropriations
when their statutory authority did not explicitly give them that power. 52 Op. Wis.
ATVY GEN. 217 (1963). By statute, the University Board of Regents had explicit authority to determine moral and educational qualifications; the State College Regents
had explicit authority to set standards in addition to good and moral character. Id. at
218. In 1972, the Ohio Attorney General ruled that a board statutorily given "full
power and authority on all matters relative to the administration" of a university could
nevertheless not fund a legal aid clinic for students on the ground the clinic was not
"reasonably incidental to the University's program of higher education." OP. Omo
ATr'VY GEN. No. 72-023 (Apr. 3, 1972).
83. Foley v. Benedict, 122 Tex. 193, 204, 55 S.W.2d 805, 808 (1932); see 1941 Op.
OHio ATr'VY GEN. 153 (power to "control and manage the institution," id. at 155, and
"to do any and all things necessary for the proper maintenance and successful and continuous operation" permits refusal to re-register students who failed to pay their rent in
off-campus housing, id. at 159).
84. Heaton v. Bristol, 317 S.W.2d 86, 96 (Tex. Civ. App. 1958). But ef. Foltz v.
Hoge, 54 Cal. 28, 33-35 (1879) (Hastings Law School cannot exclude women).
85. Morris v. Nowotny, 323 S.W.2d 301, 312 (Tex. Civ. App.), cert. denied, 361
U.S. 899 (1959).

DUKE LAW JOURNAL

[Vol. 1975:279

Thus, modem authority supports a broad reading of an institution's
power.

Indeed, the Illinois Supreme Court has said that the mere es-

tablishment of a state university automatically confers "absolute power
to do everything necessary in the management, operation and adminis-

tration of the university.""" The question at issue was the authority
to hire a lawyer,8 7 but the Illinois court spoke more broadly, holding
that the institution, simply on account of its existence, was entitled to
"formulate and carry out any educational program it may deem proper
with complete authority over its faculty, employees and students, as well

as all questions of policy." 8 In a later case, that authority included
the right to operate a television station. 9
(2) Permissibility of Delegations. The permissibility of delega-

tions has been debated largely in the context of state-wide boards rather
than individual institutions. No historical trend is apparent-the cases,
like the state-wide boards, are relatively modem.

Nevertheless, the

decisions range from those that require legislative standards to those
that have a less restrictive focus on the delegatee's standards and pro86. People ex rel. Board of Trustees v. Barrett, 382 Ill.
321, 341, 46 N.E.2d 951,
961 (1943). See also State ex rel. Curators of Univ. of Mo. v. McReynolds, 354 Mo.
1199, 1204, 193 S.W.2d 611, 613 (1946):
Although the Legislature has specifically authorized cities to issue revenue
bonds, the fact it has not given the curators such express power does not prevent the implication of such power. The broad powers historically exercised by
the curators without specific legislative authority or appropriations present a
different situation from an ordinary municipal corporation depending entirely
upon taxation for its support and with powers rigidly limited by statute or
charter.
87. Missouri courts reached a similar decision over the power to issue revenue
bonds. State ex rel. Curators of Univ. of Mo. v. Neill, 397 S.W.2d 666, 670 (Mo.
1966).
88. 382 Ill.
at 345, 46 N.E.2d at 963; accord, Rheam v. Board of Regents, 161 Okla.
268, 18 P.2d 535 (1933):
"The Board of Regents have the implied power to do everything necessary and
convenient, where it is not prohibited either express or implied, by law, to accomplish the objects for which the institution was founded."
Under that rule we are not required to look for grants of power to the
Board of Regents of the University, but for limitations on its power, in order
that we may determine whether or not the act of the defendant in question
in this case has been prohibited. Id. at 271, 18 P.2d at 539, quoting Connell
v. Gray, 33 Okla. 591, 600, 127 P. 417, 420 (1912).
But cf. Association of NJ. State College Faculties v. Board of Higher Educ., 112 N.J.
Super. 237, 242-50, 270 A.2d 744, 747-51 (1970) (although board of higher education
has general supervisory powers and the duty to "set policy on salary and fringe benefits,
and establish personnel policies," id. at 244, 270 A.2d at 748, it is not a "public employer" entitled to bargain under the Employer-Employee Relations Act).
89. Turkovich v. Board of Trustees, 11 Ill. 2d 460, 143 N.E.2d 229 (1957).' But
see Marquart v. Maucker, 215 N.W.2d 278 (Iowa 1974) (no power to fine for breach
of parking regulations even though university had power to establish and operate parking
lots).
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cedures. In Nord v. Guy, 0 an example of the former, the North Dakota legislature had-attempted to empower the constitutionally established State Board of Higher Education to issue general obligation
bonds and set student fees in order to finance various physical facilities
at state institutions in North Dakota. The purpose of the statute (and
-the only standard for allocating facilities) was "the advancement of the
citizens of this state through making available more adequate facilities
for higher education in the state of North Dakota,' thereby promoting
the economic welfare of the citizens of the state and the economic progress of the state."'" The North Dakota Supreme Court found that the
legislature had improperly delegated legislative authority.9" The defect was that the legislature had "not determined the question of the
necessity of any particular type of building, at any particular institution,
nor laid down any rule to guide the Board of Higher Education in determining these questions."' 3
Shelton College v. State Board of Education" is a distinct contrast.
There, the New Jersey State Board was delegated power to decide
whether an institution of higher education could issue degrees. The
legislatively assigned goal was simply to "[a]dvance the education of
people of- all ages." 9 5 The New Jersey Supreme Court recognized that
-the legislature had enunciated the end while leaving the choice of
means tothe State Board..
The statute does not tell the State Board what standards should be
met by a college worthy of the power to confer a degree, nor does the .
statute specify areas within which -the school's' capabilities should be
tested. Instead the whole subject is committed to the ju'dgment of- the
State Board with a statement of the goal rather than of the path to be
followed to reach it.[6.
But the absence of standards did not void the delegation.9 7 Instead,

the New Jersey court pointed 'out that the legislature could reasonably
90. 141 N.W.2d 395 (N.D. 1966).
91. id. at 396.
92. The Court concluded that the, legislature had improperly delegated authority to
"declare the policy of the law and fix the legal. principles. which are to control." Id.
at 404; cf. Lewis Consol. School Dist.- v. Johnston, 256- Iowa 236, 249-51, 127 N.W.2d
118, 127-28 (1964) (invalidating delegation to .State Superintendent.of Public.Instruction to formulate standards,.rules, and regulations for. the :operation. of elementary and
.
..
, ...
secondary education).- .
.
93. 141 N.W.2d at 404.
- "
":
94. 48 NJ. 501,226 A.2t6i2 (967.)..
.
.
.
95. Id. at 516, 226 A.2d at 62..96. Id.

•

97. Those courts willing to "nfer a delegqtion where none is explicit, sea text accoln,
panying notes 82.89 stipra, presumably fall inthis camp 4s well, .for .where.the.dlegatiQn.
is not explicit,' there are inaiely to be firi legislative standards.
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have believed the Board to possess more expertise and to be more capable of fitting standards to "a changing educational scene. '9 8 Since
"delegated power must be exercised reasonably in its substantive aspects and. .. the procedural demands of due process must be honored
whenever they apply," 9 the delegation was allowed to stand. Similarly, when the power at issue was that of the Mississippi Board of
Trustees of State Institutions of Higher Learning to enact traffic rules
for the campuses of institutions under its supervision, 100 a federal court
found "no real problem" in the absence of detailed standards. Tha
mere direction to enact traffic regulations was "reasonably adequate
considering the field to be occupied and the nature of the activities to
be regulated."'' 1 The court found it sufficient that adequate safeguards were available in the application of the regulations--since all
violations were to be prosecuted in a Justice of the Peace court, any
problems of vagueness or indefiniteness as to individual defendants
could be treated on a case-by-case basis.' 02
98. 48 NJ. at 517, 226 A.2d at 621. Similarly, in Wampler v. Trustees of Ind.
Univ., 241 Ind. 449, 172 N.E.2d 67 (1961), the legislature had given power to condemn
land to a university board of trustees whenever the board "shall deem it necessary or
desirable for the welfare or convenience of such institution," id. at 452, 172 N.E.2d at
69. Although acknowledging the requirement of legislative standards, id. at 453, 172
N.E.2d at 69, the court sustained the delegation on the grounds that the purpose of the
authority was to meet university expansion problems and that a board of trustees was
"best qualified" to determine when more property was needed, id. at 453-54, 172 N.E.2d
at 69-70.
99. 48 N.J. at 518, 226 A.2d at 621; see Newman v. Graham, 82 Idaho 90, 94, 349
P.2d 716, 718 (1960) (dictum) (although legislature failed to provide criteria for admissions, governing board could determine qualifications so long as they were not arbitrary).
100. Cohen v. Mississippi St. Univ. of Agriculture and Applied Science, 256 F. Supp.
954, 954 n.1 (N.D. Miss. 1966).
101. Id. at 961. (The court found the same analysis applicable for both state and
federal law.) See also Iowa Hotel Ass'n v. State Bd. of Regents, 253 Iowa 870, 87778, 114 N.W.2d 539, 544-45 (1962) (sustaining delegation to charge and collect fees
from students for construction and use of the buildings).
102. 256 F. Supp. at 961. It is possible to locate in several of the decisions a movement away from the requirement of legislative standards to a focus on the expertise of
the delegatce and on what standards and procedures the delegatee itself has provided.
In Foley V. Benedict, 122 Tex. 19, 55 S.W.2d 905, 808 (1932), for example, the University of Texas was legislatively authorized to promulgate rules and regulations, the
only standard being "necessary for the successful management and government of the
University." In uph6lding the University's decision not to readmit a medical student
who hd accumulated academic deficiencies, the court paid n6 attention to the ambiguity
of the legislative standard. The court did, however, refer to several factors in reaching
its decision. First, it quoted approvingly from other decisions suggesting that school
boards had a special competence in such matters. Id. at 201-02, 55 S.W.2d at 809. Second, it pointed out that each freshman class received a clear explanation of the rules
the day after registrition. Id. at 198, 55 S.W.2d it 807. Third, it rec6unted the rules
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Thus, while courts are increasingly ready to find -that a questioned

power has been delegated to a university, when the legislature fails to
provide specific standards there are examples of judicial hostility to del-

egation as well as of judicial acquiescence. Most modem commentary
would decry the former. 10 3 The important lesson for our purposes,
however, is that neither judicial philosophy appears to have recognized
anything unique about higher education that might call for special treatment.10
B.

4

Subdelegation in HigherEducation
(1) Recognition of Subdelegations. The subdelegation cases in

higher education'"° have also received judicial treatment similar to that
in other areas of administrative law.

First, whatever 'the traditions of

autonomy or independence, it is clear that a higher education official
or entity cannot legally exercise powers unless there has been a sub-

delegation from an agency with delegated power. As the Arkansas Supreme Court said in considering the admission and exclusion power of
in detail. Id. at 195, 55 S.W.2d at 806. Although the court did not explicitly refer
to this factor, the rules concerning requirements and grades were unambiguous. Fourth,
the court said that the rules and regulations promulgated by the institution "must be
reasonable and not arbitrary." Id. at 200, 55 S.W.2d at 808.
Similarly, in Newman v. Graham, 82 Idaho 90, 349 P.2d 716 (1960), a student
attacked the delegation to a board of trustees of the power to set out-of-state tuition fees
and argued that the regulation in question precluded the acquisition of residential status
once a student had enrolled. On appeal, the student waived the delegation issue and
won on the argument of arbitrariness. The Idaho Supreme Court said: "It is the denial
to the applicant of an opportunity to be heard in the matter, within a reasonable time,
that constitutes the objectionable feature of the regulation here considered." Id. at 95,
349 P.2d at 719.
103. See, e.g., 1 K. DAvis § 2.01.
104. Shelton College, it is true, referred to agency expertise and the rapidity of
change as factors sustaining the propriety of a delegation, but those are arguments common to all delegation cases.
105. Most subdelegation cases in higher education have involved the institutional
level and below. This area has previously been identified as one of concern: "Rather
than improper delegation of power, the problem at the college and university administration level seems rather to be one of sfibdelegation of rule-making and adjudicative
functions and of vagueness of rules which are intended to guide student conduct"
Blackburn, Some Thoughts on the Administrative Process as a Means of Revoking the
Public Education Benefits, 47 NEB. L. R.v. 528, 542 (1968) (footnote omitted). For
thoughtful criticism of some of the cases, see Note, Judicial Review of the UniversityStudent Relationship: Expulsion and Governance, 26 STAN. L. REv. 95, 121-27 (1973).
Few cases have yet considered the permissibility of subdelegations from a centralized
agency to an individual institution. Recent trends toward greater centralized control
perhaps make this type of subdelegation a likely area for future dispute, for it is said
that institutions often succeed in "capturring]" slch agencies. L. GLENNY & K. DAr.,usff, supra note 14, at 63."
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a medical school, "No one to whom duties are [subidelegated is em-

powered to do other than discharge the obligations expressly conferred
or necessarily implied. Beyond this point the act consummated under
official guise becomes personal and is subject to a court's restraining
command." 100 But the more difficult question is what language or actions are necessary to constitute a subdelegation. Power granted to
make "such administrative arrangements" as "cannot well await" has
been construed to give a university president authority irrevocably to
accept a faculty member's resignation. 10 7 On the other hand, expressly
subdelegated power to reduce admissions requirements together with
silence about raising them has been said to preclude presidential action
on the latter. 08 Authority to enforce "additional academic standards"
precludes a college faculty from enforcing behavior standards when
there is a separate university faculty discipline committee. 10 9 Power
to "authorize and supervise aU courses and curricula" does not include

power to designate who shall teach a course when the regents have expressly retained power to make appointments to the faculty. 1 0 The
106. Coffelt v. Nicholson, 224 Ark. 176, 180, 272 S.W.2d 309, 311-12 (1954) (dictum). In Cohen v. Mississippi St. Univ. of Agriculture and Applied Science, 256 F.
Supp. 954 (N.D. Miss. 1966), the institution had to admit that amendments to its parking regulations had never been approved by the Board of Trustees of State nstitutions
of Higher Learning as the statute required and that they were therefore "without legal
authority and amounting in law to a nullity." Id. at 958-59 n.12. Other problemsinadequate publication and confusion in the amendments themselves-compounded-the
defect.
107. Kieval v. Wilson, 285 App. Div. 1203, 1203, 140 N.Y.S.2d 756, 757 (1955)
(mem.) (an alternative ground of decision in Kieval was that the matter was res judicata); see Evers v. Birdsong, 287 F. Supp. 900, 905 (S.D. Miss. 1968) (dictum) (board
of trustees charged with management and control had delegated authority to the president and administration who, according to the court, "must be given wide discretion in
anticipating and preventing interruptions in the classroom and student activities for
which the school is operated").
108. 24 Op. CAL. ArrY GEN. 152, 154 (1954): "We must conclude that by expressly permitting a reduction in the required standards, any implied authority to increase such standards is precluded" (emphasis in original).
109. Woody v. Burns, 188 So. 2d 56, 59 (Fla. Dist. Ct. App. 1966) (semble).
110. Searle v. Regents of Univ. of Cal., 23 Cal. App. 3d 448, 451, 100 Cal. Rptr.
194, 195 (1972); see Legislative Conf. v. Board of Higher Educ., 38 App. Div. 2d 478,
480-81, 330 N.Y.S.2d 688, 691-92 (Sup. Ct.), affd mem., 31 N.Y.2d 926, 293 N.E.2d
92, 340 N.Y.S.2d 924 (1972) (arbitrator under collective bargaining agreement who
iules on procedural defects in faculty member's nonrenewal cannot give a decision that
results in tenure because that is an academic judgment). But cf. Board of Educ. v. Ass6ciated Teachers, 30 N.Y.2d 122, 132, 282 N.E.2d 109, 115, 331 N.Y.S.2d 17, 25 (1972)
'(board of education can enter collective bargaining agreement whereby grievances of
tenured teachers are settled by arbitration). Arguably, Searle is not a subdelegation cale
since the University of California Regents are constitutionally autonomous. Se& hote
81 supra. In other words, since the Regents receive their power from the Califorhia
Constitution, their disposal of that power is delegation rather than subdelegatfon. This
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cases have looked to the actual language of the board or official making
the subdelegation but have made little inquiry into whether the context

of higher education requires a special perspective-whether, for example, historical practice demands a recognition that subdelegation has

occurred11' regardless of the board's recorded statements (or lack
thereof).
(2) Permissibility of Subdelegations. In determining the permis-

sibility of subdelegations," 21 several courts have examined the statutory
power of the delegatee, but these courts have not successfully articu-

lated a suitable test for the permissibility of subdelegations. The Colorado Supreme Court, for example, quoted a statute giving the trustees
of Western State College authority to "hold property for the use of said
school, be party to all suits and contracts, and do all things thereto lawfully appertaining, in like manner as municipal corporations of this
state,"113 and proceeded to rule that the president of the institution
could not accept faculty resignations: "An effort was made by the trustees to show that they had given instructions to the president to employ
and discharge members of the faculty, but the lower court properly
scheme seems unlike the conventional legislative delegation, however, in that it does not
as clearly involve issues of democratic control or separation of powers. The Searle court
treated the issue more like subdelegation than delegation, relying on its interpretation
of the enabling language (constitutional) rather than on separation of powers and democratic control.
111. See, e.g., H. MASON, supra note 9, at 26-27:
[N]o argument of principle comes to mind which would entitle a board of
trustees to act as the final or supreme authority in all the important affairs
of the university-legal provisions in the board's charter notwithstanding. All
the principles, traditions, and longstanding customs of university government
point to the delegation of formal board powers to administration and faculty,
and to the cooperation of all the institution's components in deciding on matters of importance to the institution.
112. Many of the cases denying the permissibility of a subdelegation have arisen
when someone endorsing a subdelegatee's decision has challenged the right of a higher
authority to reverse that decision, claiming that the higher authority's power had been
effectively subdelegated. E.g., Searle v. Regents of Univ. of Cal., 23 Cal. App. 3d 448,
100 Cal. Rptr. 194 (1972); Sittler v. Board of Control, 333 Mich. 681, 53 N.W.2d 681
(1952); Legislative Conf. v. Board of Higher Educ., 38 App. Div. 2d 478, 330 N.Y.S.2d
688 (Sup. Ct.), affd mem., 31 N.Y.2d 926, 293 N.E.2d 92, 340 N.Y.S.2d 924 (1972);
Posin v. State Bd. of igher Educ., 86 N.W.2d 31, 35 (N.D. 1958); Worzella v. Board
of Regents, 77 S.D. 447, 93 N.W.2d 411 (1958). But courts have often upheld the
higher authority, generally a governing board, in reasserting its power and used the argument that subdelegations are improper in order to sustain the board's reversal of a president's or senate's decision. Thus, despite their language, these cases may alternatively
be explained, not as precluding subdelegation, but as determining simply that subdelegations must always be revocable. See Searle v. Regents of Univ. of Cal., 23 Cal. App.
3d 448, 100 Cal. Rpt. 194 (1972). Nevertheless, the conclusion in the text remains that
the cases demonstrate no special treatment for higher education.
113. Trustees of State Normal School v. Wightman, 93 Colo. 226, 228, 25 P.2d 193,
194 (Colo. 1933).
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ruled out all evidence of such unauthorized delegation of the trustees'
statutory powers and duties.1 114 Though the statutory language cannot
be said to have compelled the results in such cases, there is some indication that a court's estimate of the importance of the power subdelegated affects its willingness to permit the subdelegation. Thus, the
Michigan Supreme Court refused to permit a subdelegation to a faculty
department head of power to hire professors. It observed:
[Tihe -instant case involved the right by contract to bind the State in
the operation of one of its educational institutions over a period of time
and to expend public funds in greater or less amounts. Powers of the
character vested by the [delegating] statutory provisions in a board of
control of an educational institution maintained by the State cannot be
[sub]delegated to some subordinate or representative. 115

In neither of these cases was any attention paid to possible peculiarities
of higher education that might demand sensitive treatment of the subdelegation question. The same, undifferentiated judicial treatment is
evident in the use of the other aids to statutory construction in determining the permissibility of subdelegations in higher education." 8
6
114. Id. at 231, 25 P.2d at 195; accord, Communications Workers v. Arizona Bd. of
Regents, 17 Ariz. App. 398, 400, 498 P.2d 472, 474 (1972) ("broad mandate to the
Board" to "[a]ppoint and employ. . . such ... employees it deems necessary," "[dietermine the salaries of persons appointed and employed," and "[riemove any officer or
employee when in its judgment the interests of education in the state so require" precludes the board from entering a collective bargaining agreement) (emphasis omitted);
Worzella v. Board of Regents, 77 S.D. 447, 450, 93 N.W.2d 411, 413 (1958) (faculty
tenure policy whereby President or Tenure Committee must file a complaint before
Board of Regents could dismiss a tenured faculty member was an improper subdelegation
where Board was authorized to employ or dismiss instructors even though a statute also
provided that the Board "may delegate provisionally ... so much of the authority...
as in its judgment seems proper"); cf. 24 Op. CAL. Arr'y GEN. 215, 218 (1954) (where
statute provides that "[situdents shall be admitted to the State colleges in accordance
with the rules and regulations of the State Board of Education," State Board of Education may not subdelegate to Director of Education "authority to add to, modify or make
exceptions to, standards adopted by the state Board for admission to the state colleges").
115. Sittler v. Board of Control, 333 Mich. 681, 686, 53 N.W.2d 681, 683 (1952).
116. The power to make "rules and regulations" is sometimes said to permit subdelegation, In re Carter, 262 N.C. 360, 370-71, 137 S.E.2d 150, 157-58 (1964) (semble)
(power subdelegated to student honor council), and is sometimes ignored, 24 Op. CAL.
Air'y GEN. 215 (1954) (state board may not subdelegate to Director of Education
power to add to, modify, or make exceptions to its admissions standards although it may
authorize him to act "within" the standards). A history of subdelegations under an ambiguous statute may have relevance if of significant scope and duration, 24 Op. CAL.
A'rr' GEN. 152, 154 (1954) (attorney general found insufficient evidence to justify
"contemporaneous" or "administrative construction"), or may have no relevance at all.
Iu Sittler v. Board of Control, 333 Mich. 681, 687, 53 N.W.2d 681, 684 (1952), the court
stated, "[UIt appears in plaintiff's opposition to the motion to dismiss that on other occasions heads of departments have hired assistant teachers; but such usage or custom,
if it ever prevailed, cannot be availed of to enlarge the statutory powers of the board
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APPROPRIATENESS OF THE ADMINISTRATIVE LAW MODEL

Analyzing governing authority in higher education in terms of delegation and subdelegation represents an application of administrative
law principles to these institutions. 117 The attempt is not surprising,
for these institutions are, after all, instrumentalities of the state, 118
funded by it, and organized to distribute public benefits."19 Legislaof control .... " The traditional statements permitting subdelegation of "mere ministerial and administrative functions which are to be exercised in obedience to and in conformity with definite rules, guides and standards" can be found. 24 Op. CAL. A'rr'y
GEm. 215, 218 (1954). A method of appeal to or review by the delegatee counts heavily, Montague v. Board of Educ., 402 S.W.2d 94, 97-98 (Ky. 1966) (subdelegation by
local board of education to University of Kentucky to supply the faculty and prescribe
the curriculum of a junior college program); see Searle v. Regents of Univ. of Cal., 23
Cal. App. 3d 448, 451-52; 100 Cal. Rptr. 194, 195-96 (1972) (irrevocable subdelegations
improper), particularly where procedural safeguards are provided. E.g., In re Carter,
262 N.C. 360, 371, 137 S.E.2d 150, 158 (1964); cf. Woody v. Burns, 188 So. 2d 56,
59 (Fla. Dist. Ct. App. 1966):
We are not aware of the delegation by the legislature or the State Board of
Education or the Board of Regents to the faculty members of any college of
the higher education system of this state to arbitrarily or capriciously decide
who they desire to teach, and should such delegation be attempted it would
amount to creating a hierarchy contrary to all of the fundamental concepts of
a democratic society.
Recently some courts have been impressed by the so-called functional argument. E.g.,
Montague v. Board of Educ., 402 S.W.2d 94, 97-98 (Ky. 1966) ("but for the joint efforts of the Board and the University the continuation of Ashland's junior college program would have been a doubtful thing.")
117. The fit is not exact. In structural terms, administrative agencies (on the federal
level, where most analysis has been directed) have fallen into two general categories:
the regulatory agency structured on the commission or collegial model, and the executive
agency structured on the single-administrator model. The commission model is that
chosen by Congress for the major independent regulatory agencies, such as the FCC,
the FTC and the ICC. These agencies have a multi-member commission authorized to
carry out the tasks delegated by statute. One member of the commission is the Chairman, who may have additional powers of his own. Subdelegations of authority flow
from this commission to the various component bureaus of the agency. The single-administrator model is found in the executive departments and other agencies. These agencies
have an Administrator or a Secretary who is empowered by statute to perform the
agency's functions, and who subdelegates power down through a pyramid of assistants.
Generally, these executive agency administrators report directly to the President on
various matters of policy. Although higher education's centralized agencies sometimes
resemble conventional independent regulatory agencies like the FTC, individual institutions are not obviously either of that category or of the category of the typical executive
agency such as the Government Printing Office.
118. For a provocative recount of similarities and a skeptical treatment of differences
between universities and government bureaucracies, see Bailey, A Comparison of the
University with a Government Bureau, in PRmKNs REPORT 121-36.
119. See Glenny & Dalglish, supra note 56, at 197:
[M]odern universities are also "formal" organization% chartered by the state
for the "efficient" achievement of special purposes upon the regular allocation
of public funds. This fact has tended to produce a hierarchic administrative
structure, and demands for central responsiveness to the public view of those
functions.
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tures delegate power to individual and state-wide boards with purported
expertise to regulate higher education for -the same reasons that legislatures have assigned administrative power in other contexts. The activity to be regulated (public higher education) has a complexity and rate
of change such that legislatures generally cannot, and often -prefer not,
to manage the activity on a continuing basis. 120 As in some other areas
of administrative law, important interests are at stake-instead of the
stock market or food and drug impurities, the socialization and education of future leaders or voters, 121 preparation -and certification for employment, and the direction of research that ultimately may affect the
quality of life.
Indeed, much of the current debate over governance is analogous
to that concerning other administrative agencies. The drive to secure
representation of new interests on governing boards-whether faculty,
students, or community representatives-parallels the demand for
greater "consumer" representation on many federal and state agencies.
The accusation in the late sixties and early seventies that boards of trustees capitulated to student and faculty demands and failed to exercise
their full responsibilities recalls the conventional criticism that state and
federal agencies are "captured" by the interests they are assigned to
regulate. 2 And of course the demand for procedural due process occurs wherever government has ,the power of granting or withholding a
benefit, whether it be education, housing, or the license to practice a
profession or operate a business.
But administrative law specialists are increasingly reluctant to assume that one model is adequate for all the governmental agencies that
operate in our society.' 23 Before the structural principles of orthodox
administrative law are automatically applied to public higher education,
therefore, closer examination of higher education is warranted to determine whether any characteristics justify different treatment. 24 Stu120. It is true that, as with other administrative agencies, a legislature or governor
can influence or control a program through means other than legislation-for example,
appropriations, appointment of trustees, and the threat of legislation.
121. Morison, Some Aspects of Policy-Making in the American University, DAEDALIJS (Summer 1970) at 617: "To many members of the faculty the real heart of the
enterprise is the undergraduate liberal arts college. Here the announced purpose is to
produce broadly educated men fit for citizenship in a free society."
122. See, e.g., M. BERNSTEiN, RyGULATiNG BUSINESS BY INDEPENDENT COMNISSION
294-95 (1955).
123. See, e.g., Jaffe, The Illusion of the Ideal Administration, 86 HARv. L. REv. 1183
(1973). Actually, the concern has older roots. See, e.g., I. LANms, THi ADMINSTRATivE PROCESS 17-22 (1938).
124. In a book released after this Article was written, Leon D. Epstein has provided
an excellent and far more exhaustive accouit and analysis of public higher education
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dents of higher education commonly raise three major factors in support
of unique structural treatment: (1) higher education's independent
historical traditions; (2) the peculiar structural needs of academic freedom in -the pursuit of knowledge; and (3) the political community-like
qualities of many contemporary educational establishments. The significance of these three factors as they relate to ,the administrative law
principles of delegation and subdelegation will be examined here together with three other potentially distinguishing characteristics-(1)
the resemblance of some components of public higher education to
state-owned enterprise as opposed to regulatory agencies; (2) the sometimes substantial use of private, foundation, and federal government financial support; and (3) -the appointment and manner of compensation of governing boards. In the examination of these characteristics, the public higher education agencies will be viewed in terms
of a number of their functions: distribution of public largess,' 2 5 regulation of private activity, 12 6 and production of a consumer and investment
"good"--education-in competition with sectors of the private economy.
A.

Unique HistoricalTraditions

Higher education has ancient historical roots independent of
mechanisms created for government-ordered reform. In many respects, public -higher education has been a governmental adoption of
an already existing social organization with its own structural traditions.
This is in distinct contrast to the regulatory agencies which were created
as new institutions to reform perceived social problems 27 and which
were often granted vague and broad powers to achieve maximum flexibility. 28 These regulatory agencies have furnished the basis for most
discussion in administrative law and process.
as a state agency. While his perspective is that of political science, the considerations
raised here are not greatly different from many of Epstein's-though purposes and conclusions vary. See L. EPsTEIN, supra note 18 (especially chapters 3-5, 8-9).
125. The tuition at state institutions is frequently substantially less than the actual
cost of an individual's education. The resulting deficit is largely a subsidy by the state.
126. For an individual university this function encompasses rules and regulations for
students and faculty. For a governing body the rules are directed at other (often public)
institutions.
127. See L. JAFFE, supra note 25, at 4: "We have said that the administrative process
has been the characteristic instrument for redesigning the operation of our economic system and for effecting the required transfers of power."
128. Commentators have argued that when a legislature, without the advantage of
prescience, creates these new agencies, it should be purposefully vague and allow broad
powers and maximum flexibility in order that the agency may effectively attack the
problem in its various unforeseen manifestations. See, e.g., Jaffe, Book Review, 24

DUKE LAW JOURNAL

[Vol. 1975:279

What are the implications of the unique historical traditions of
higher education for legal treatment of its structures? Since the establishment of state universities often represents governmental approval
and adoption of a specific and extant form of social organization, the
call for legislative vagueness seems misguided. In that context, a delegation of maximum powers and flexibility may be an invitation to perversion of the settled legislative objectives.
Obviously such generalizations are appropriate to only part of the
current legislative activity in higher education. They do not well fit
the new state-wide boards or the relatively recent special-purpose institutions like community colleges. The coordinating commissions, for
example, are a new creation directed to accomplish reform' 29 -the
achievement of the most economical and efficient program of higher
education for all the citizens of a state-in an area where there are
no obvious solutions and educators are sharply divided. It can hardly
be said either that legislative goals are settled or that an established
social organization is being adopted. Similarly, community colleges are
often created to fill an educational void left by traditional higher education.130 The traditional calls for flexibility and broad powers with respect -to administrative agencies may therefore be applicable, as will be
discussed later, so that -these reformist and experimental institutions can
adjust to the problems as they become better defined. Courts should
be sensitive to these needs.
The case of state colleges and universities operating under old legislation is more complex. Sparse language is not necessarily a vague
delegation with obscure standards. A terse legislative command to establish a university, ,though silent about structure, may nevertheless
have contained an -implicit, well-defined meaning because of the historical context. Analogously, on questions of subdelegation, efficiency
arguments for extensive subdelegation (or responsibility arguments
STAN. L. REv. 587, 589 (1972): "In the early days of rate regulation, broad delegation
implied a mandate for change and in the hands of sympathetic administrators resulted
in change." Similarly, courts have been advised to sustain such broad delegations of
power and to give an agency the benefit of the doubt when its power is challenged.
Maximum subdelegation has also been touted for its efficiency.
129. It is said that "research indicates a need for adaptive state structures for postsecondary education, which encourage rather than discourage basic modifications of ex"
L. GLENNY, R. BERWAHL, D. PALOLA & I. PALTRIDE,
isting educational patterns ...
supra note 72, at 4.
130. Community colleges provide geographically accessible continuing education programs on a noncompetitive basis for those who have failed to complete their elementary
and secondary education or desire further education short of or different from the traditional liberal arts or science degree.
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against it) should perhaps be modified by well-established university
practices regarding the location of decision-making power at the time
the legislature acted.
Practical difficulties, however, limit the usefulness of these observations for courts or administrators. In most cases it will simply not
be possible to assert with confidence that the legislative mandate to establish a particular university carried with it a clear message regarding
governance structures. While the legislative history and context (if discoverable) of a particular statute could theoretically afford such an insight, the likelihood is small; American higher education has not often
enjoyed unity of purpose. Higher education historians point out a
number of salient threads: 3 ' the original church colleges narrowly designed to train the clergy and elite; the curricular and agricultural reform purposes of the Civil War era land-grant colleges; the importation
of German notions of academic freedom and graduate education and
of British notions of residential education; the large scale research functions of post-World War II institutions, to name a few. Some of these
movements had structural implications at odds with then current ideas.
The land-grant colleges, for example, were established to achieve significant reform in educational and research practices. Importation of
the German notion of Lehrfreiheit implied broader faculty power at the
expense of trustees. Thus, to draw firm conclusions on what power
was delegated to a board or what powers could be subdelegated beyond
a board, or to discover implicit standards for implementing the mission,
all from a terse command to establish a university, would require detailed consideration of the specific context in which a particular state
institution was established and of the relative strengths of the various
structural traditions in that state at the time.132 What is more, if there
were ever such a time of certainty on the mission and structure of
higher education, it is certainly past. Legislative establishment of an
institution without specific directives today would occasion widespread
131. See generally C. JENCKS & D. RiEsMAN, supra note 10, at 1-27; C. KERR, THE
Usas OF THE UmivEasrry 9-26 (1963); Duryea, Evolution of University Organization,
in PERKINS REPORT 15-37; Schenkel, Who Has Been in Power?. in POWER AND AuT-o-rv 1 (H. Hodgkinson &L. Meeth eds. 1971).
132. Three state universities were established in the eighteenth century, fourteen from
1802-53, and state institutions began to flourish after the Civil War. 1 R. HoFsTATER
& C. HARDY, THE DEVELOPMENT AND SCOPE OF HIGHER EDUCATION IN THE UNrTED

STATS 43-44 (1952).

Insofar as a significant number of state institutions find their

genesis in the Morrill land grant context, see 2 id. at 568, the historical argument for
distinctive treatment is particularly weak. The federal legislation and the institutions
established in response thereto had definite reforming purposes and were agencies designed to fill a need unserved by private higher education. Thus, they begin to resem-

ble the conventional genesis of administrative agencies.
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Old statutes whose perti-

nent provisions have remained unchanged while the institutions have
undergone metamorphoses create no less disagreement.

In view of the

foregoing, perhaps the best that can be said is -that a conventional administrative law argument seems applicable: long-standing practices by
an agency deserve credence in the assessment of what is permitted
under a statute whose mandate is unclear.

The argument that higher education has unique historical traditions demanding special treatment for structural disputes thus requires
careful handling. From a judicial perspective, it could call for constraint of an institution that is exceeding structural restraints implicit in
the apparently vague statutory language.

Or, in the case of newly de-

signed and untested programs, the argument may require the same presumptions and flexibility accorded other governmental agencies of re-

form. More often, it will simply not provide much assistance in determining the appropriate structure of an individual institution. But the
complex historical traditions and -the current controversy over alternative missions and structures of higher education do call for legislative
indication today of the general direction a state institution is to pursue
in its expenditure of state funds.
B.

Academic Freedom
It is commonly -asserted that the higher education enterprise re-

quires special treatment because "academic freedom" demands a peculiar blend of authorities for governing an institution: first, there must

be substantial independence from governmental, political, or legal intervention so that the institution may creatively order its own affairs; 34
133. See Bell, By Whose Right?, in POWER AND AuTm~onr 153, 164 (H. Hodgkinson
& L. Meeth eds. 1971):
It is startling to realize that we have not had any adequate definition of a university. The university is likened to an extended family, a secular church, a
corporation, a community, or it is simply described as a microcosm of the society. And the multiplication of its functions leads to increasing ambiguity and
amorphousness about the nature of the beast--one of the central reasons for
the failure to define adequate governance. If it is like a family, then one kind
of standard applies; if like a political community, another set of standards; if
like a corporation, a third; and so on. It is clear that elements of all these
are present ....
134. Cf. Glazer, Campus Rights and Responsibilities: A Role for Lawyers?, 39 Tim
AM. SCHOLAR 445, 447 (1970) (arguing that the lawyer's concern for protecting the individual against the state may be ill-suited to the university context):
1O]n the whole I take the position that the introduction into the university
of legal principles and practices drawn from the operations of the body politic
and civil society would hurt rather than help the universities and colleges.
...
[U]niversities and colleges have distinct objectives, objectives that
would be hampered by deploying, in the university and college setting, the full
range of procedures and rights that we have developed to protect people against
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and second, there is a need for "horizontal" governance whereby appro-

priate members of the community of scholars cooperate and collaborate
in ordering the affairs of the institution.1 3 5 These are demands seldom

heard with respect to other governmental agencies. In universities,
what Professor Jaffe calls the "bureaucratic virtues and vices" are especially feared. 18 Orthodox administrative law is perceived as imposing
a uniform hierarchical and rationalistic model derived from other state
agencies but insensitive to the needs of higher education:
The rationalistic bias with which laws operate facilitates what the laws
expect: clear, unambiguous delegations and subdelegations of authority,
power, and accountability. The pressure, then, is to conform the behavior of individuals in the university to legally prescribed objectives,
at a pace determined or fueled by a prescribed amount of funds, always

with the expectation of holding people accountable.

The result may be

a model system of rules and laws which, when all is said and done, may

objectives but appears reasonable
not accomplish specific educational
137

from an administrative perspective.

In the delegation context, the demand for independence for public

higher education at first glance seems to call for broad legislative grants
of power with minimal standards and directives, and subsequent judicial

abstention. A recent text in political economy advances an explanation:
the state and its agencies....
. . i "here is no escaping the reality that the chief purpose of universities and colleges is the advancement of knowledge through research and teaching. This is no justification for arbitrary and irrational authority, but the advancement of knowledge seems to demand its own settings and its own rules,
and these are not the same as those that the democratic process requires.
When a lawyer whose principal concern is the defense of individual rights
against local police departments, vigilante groups, local and state governments,
the F.B.I. and a misguided Congress, comes into such a situation, both his
model and his reflexes are wrong.
Similarly, Mr. Bailey contrasts the business corporation directed toward the single purpose of making money in which a well-defined, authoritarian constitutional structure
may be both necessary and expedient. See Bailey, supra note 118.
135. 'The collegial model of academic organization, which faculties favor, is a theory
of government which ostensibly rests on the basic democratic principle that all who are
affected by the government should have a voice in determining its policies and choosing
its officers." E. McGRATH, supra note 9, at 48.
136. Jaffe, supra note 123, at 1188: "['Hlighly rationalized administrations embody the advantages of stability, equality of treatment, order, comprehensibility and predictability, and the defects of rigidity and displacement of objectives by bureaucratic routine."
137. Glenny & Dalglish, supra note 56, at 197; see YALE UvNVsrrY, REPORT OF
THE PRESEDENT, 1967-68, at 26 (1968) (Kingman Brewster): "Ultimately it is the sharing of purposes, however, not the allocation of rights and duties and powers, which keeps
a university intact. Yale is a community of good will and loyalty more than it is a
regime of laws."
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[W]here goals and values are ambiguous or multiple, a public orgamization's elite may press for one definition or another and, within the
boundary of political feasibility, may allocate some resources internally
in pursuit of their choice. Examples might include a state college
188

Historically, many state legislatures have implicitly recognized this concern. 13 The Carnegie Commission, for example, has concluded that
while there are differences of degree among states and institutions,
public colleges and universities have generally received more autonomy
than other state agencies.-4 Twenty-three states give some form of
constitutional recognition to higher education whereas few agencies of
elementary and secondary education are so recognized. 14 ' Forty states
grant corporate powers to higher education boards and many are given
direct borrowing power; 14z less often is such authority conferred on
other state agencies. By statute many higher education boards are explicitly accorded wide discretion or complete autonomy on such policy
matters as admissions criteria, degree requirements, and academic pro3
grams.

14

But such broad powers do not necessarily result in effective independence. Professor Jaffe has recently theorized that the less defined
and specific a final legislative expression, the more an agency is open
to informal political pressures.144 Even if a vague mandate enhances
the ability to generate creative developments, it will not guarantee the
138. G.

WAMSLEY & M.

ZALD, THE POLITICAL ECONOMY OF PUBLIC ORGANIZATIONS

40 (1973). The authors go on to cite the University of California as an example:
[It] possesses most of the characteristics that thwart surveillance. Goals could
scarcely be more ambiguous, and the complexity of multiple sources of funding
and immense capital-outlay projects of long and varied duration make surveillance a massive task, challenging the capabilities of budget agencies or chief
executive. Where the tasks of a public organization are difficult to scrutinize,
control passes inward to its executive cadre, and sensitivity diminishes. Id. at
41.
139. The very existence of lay boards to govern institutions is often cited as providing independence. See, e.g., American Ass'n of Colleges & Universities Special Task
Force on Institutional Rights and Responsibilities, State Colleges and Universities and
State Wide Governing and Coordinating Agencies 2 (J. Nickerson rev. ed. 1971) (unpublished mimeograph on file at the office of the Duke Law Journal, Durham, North
Carolina). See generally H. EULAU & H. QuINLEY, STATE OFFICIALS AND HIGHER EDuCATION 52-56 (1970).
140. See generally CARNEGIE COMMISSION ON HIGHER EDUCATION, CAPITOL AND
CAMPUS (1971).
141. See id. at 100.
142. Id.
143. Id.
144. Jaffe, supra note 123, at 1190-91. The obvious areas for "influence" in higher
education are the directions of and emphasis on research, admissions and enrollment policies, and curriculum and program structures.
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political power necessary to implement -them. Without specific legislative mandates to point to in justification of a program, institutions may
find it difficult to withstand executive or legislative budget committee
suggestions. Recent experience with public higher education does not
clearly contradict the Jaffe insight.' 45 Those familiar with state universities will recognize that ambiguous, multiple goals may provide maneuvering room to the institutional elite, but that the maneuvering occurs
within the context of, and often in response to, political pressures. 146
What is more important, the proper scope of public higher education
is currently increasingly controversial. Public institutions without
clearly defined legislative mandates must now pursue an unidentified
course among a host of informal but powerful political pressures.
It may be, of course, that despite the academic freedom arguments, independence from political pressures is not desirable for all of
public higher education. The new agencies whose duty it is to organize
and to implement higher education planning for an entire state without
the benefit of a consensus on missions and programs may warrant the
restrictions of political oversight. Special purpose institutions not designed to provide a liberal education, but to meet manpower training
needs in a state, perhaps should also be open to such pressures in designing their programs. For such institutions, broad delegations with
close political monitoring may be useful.
In the context of subdelegation, ,the call for horizontal governance
structures implies that courts should free institutions from traditional
notions that certain powers can be exercised by some but not others
within the institution, and that an official with power must demonstrably
transfer it to the person making the decision. 4 7 The subdelegation
145. Earlier experience may also be consistent with Professor Jaffe's theory. As suggested in text accompanying notes 127-33 supra, it is not at all clear that terse legislation
was necessarily vague. Even if directives were vague in some respects, more of the
earlier higher education programs were probably within a core definition of what
was acceptable.
146. An example may be drawn from the recent experience of the North Carolina
Board of Governors. When the North Carolina legislature restructured the state university system a few years ago, the Board of Governors was granted extensive authority
over the state's colleges and universities, including budgetary and curriculum matters.
The planning authority of the Board was, however, soon channelled by the legislature's
appropriation of $15 million as a reserve for building a politically sensitive medical
school at East Carolina University. Now the Board, contrary to its previous "professionally-based recommendations," has endorsed the expansion. See Let University
Carry Out Its Mission, 63 UNC-CH ALUMNI REv. 4 (Jan. 1975).
147. Perkins, Conflicting Responsibilities of Governing Boards, in PERKINS REPORT
203, 205:
The board, in its role as agent, reflects the notion that legitimacy must be conferred; the faculty reflects the earlier idea that legitimacy is inherent. Here
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problem could be obviated by legislative statements that others than the
trustees have specific powers-that the faculty, for example, can determine curriculum or that the students can determine -the use of student
fees. Such a solution, however, would not meet the additional demand
for flexibility and informality, i.e., -that decisions should be permitted
to be made in different locations at different times in response to the
pressures of the moment. While a broad legislative permission of subdelegation would partially meet this demand, conventional judicial notions of subdelegation nonetheless require some showing of specific
transfers of power. The informality often demanded in higher education would be inconsistent with such "bureaucratic" demands. This argument suggests recognition and acceptance of university decisions
1 48
whether or not the structural rules have been followed.
This argument has appeal so long as it is not pressed too far.
Some indication of where power lies-apart from recognition of its ad
hoc exercise-is necessary to enable participants in public higher education to conduct their affairs in reliance upon established norms or to
focus their energies on orderly change' 4 9 Moreover, even where consensus exists within an institution, external constituents, such as tax15ayers, might also be aggrieved by the mislocation of decision-making
power-students, for example, being allowed to decide who shall be
denied public higher education. Arguments in favor of horizontal decision-making (e.g., the desirability of students having decisive voices
on disciplinary committees) may suggest greater judicial flexibility in
recognizing that a subdelegation has occurred without precise formalities, 1 0 but these arguments do not demonstrate the irrelevance of the
fundamental administrative law principles.
is the root of much current ambivalence about who can speak for the university: the faculty, as a community of scholars, or the administration and
board, who receive their powers from the state? Each claims to be the legitimate voice, but each appeals to different concepts of legitimacy.
148. Cf. J. CORSON, supra note 18, at 45:
inhere is little evidence that a carefully thought-out design underlies the delegation pattern that obtains. Rather, prevailing organizational arrangements
suggest that the existing patterns of delegated authority have been established
to meet specific situations in particular institutions or to reflect the strengths
and weaknesses of individuals in various echelons.
Accord, KERR REPORT 9-10: "There is more emphasis upon participation as the sine
qua non to legitimize decisions and less on assigned responsibility and accountability;
and more stress upon the informal and ephemeral group than upon the formal and permanent agency."
149. See note 11 supra. Those familiar with the operation of faculty government will
also recognize the frequent concern of academics for abstract principles rather than simple pragmatics, resulting in intense debate over procedures and structures within a university.
150. Moreover, subdelegation of power to line officers within the administration
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Campus as "Community"

Perhaps -the most frequently raised distinotive attribute of higher
education is that of "community." The tradition has strong and varied
historical roots. Early students in Italy grouped -together for education
and hired their teachers; student guilds controlled that form of higher
education. Teachers then organized collegia for their own economic
protection1 5' and the "community of scholars" concept was born.
While such organizational forms have not lasted, many students pursuing a higher education in the United States today leave -their homes to
reside on or near campus and engage almost exclusively in campus-oriented activities during their college years. The full-service institutions
that result produce community structures unknown in most other public
agency activities.' 5 2 The "community of scholars" has thus taken on
new meaning. Many such institutions have -their own police forces,
health services, commodity distributors, and communications media. 5 3
They generate social relationships so strong -thatmany who pass through
these particular public agencies retain lifelong affiliations with them. 5 4
Such factors, coupled with the resurgence of student power in the
1960's and students' demand for treatment as "citizens," help to explain
the frequent assertion that a university is a community and like political
communities should recognize democratic forms of organization.'5 5
Authority is not merely delegated down from the state; power must also
should perhaps be held to the stricter standards. Cf. American Ass'n of Colleges and
Universities Special Task Force, supra note 139, at 9: "Accountability requires the exercise of judgment by all elements and clear delegation of responsibility and requisite
authority. No officer can be held accountable in the absence of such delineation."
151. See E. McGRATH, supra note 9, at 10-13.
152. Other full-service state institutions might include state hospitals, prisons, retirement homes, and military institutions, all of which have received little administrative
law analysis.
153. In Clark Kerr's words, such an institution resembles a "city of infinite variety,
. . .more like the totality of civilization as it has evolved and more an integral part
of it." C. KnRR,supra note 131, at 41.
154. As one commentator notes: 'This combination of services, along with the staff
to provide them, moves the university a long way from being paerely a community of
scholars and confronts it organizationally with concerns similar to those found in local
communities of comparable population size." Sanders, The University as a Community, in PEmR~Ns REPORT 57, 75. Current reform movements envisage significant
changes in such arrangements-commuter colleges are an example of their attenuationbut at present they remain an important aspect of public higher education. Some have
argued that campuses have become too large to be single "communities" and must decentralize into smaller communities. See H. MASON, supra note 9, at 15, for a summary
of the arguments. The explicit or implicit call for greater subdelegation has in turn been
attacked as creating an unmanageable institution. Id. at 16.
155. The "community" model is an obvious contrast with the in loco parentis model
previously used to justify almost absolute power of administration over students.
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be recognized as flowing up from the constituents. 5 ' Most often this
argument is used to support student demands for self-government in
terms of social regulations, but it has been extended to academic affairs
as well and sometimes is advanced on behalf of other "constituents"
of the community, such as faculty and staff. 157 If accepted as a legal
concept, it would lead to the conclusion that exercised power need not
always be traced to the board or legislature; that students for example
have an inherent democratic authority to regulate their own conduct
and discipline, perhaps even to exclude nonconforming members. The
concept could be rationalized on the basis of legislative assignment of
such powers, somewhat on the model of charters accorded to municipalities. In the absence of legislative inclination to do so, the pressure
will be on university administrations or courts to legitimize the process.
But the question remains, should legislatures delegate, or boards
subdelegate, wide powers of self-governance to faculty or students?
Traditional arguments for democracy in society at large do not necessarily call for democracy within higher education. The principle that
those whose interests are affected should participate in the decision,
for example, does not always justify allocation of decision-making authority to students and faculty. Many university decisions affect interests outside the university-an expansion program is an obvious example, admissions policies another. As Professor Thompson suggests,
"If the principle of affected interests by itself points -toward any conclusion about university governance, it suggests control of the university
by ,the state, which, by virtue of -thewider scope of its authority, ought
to be able -to take into account more of the 'affected interests.' 'a
Similarly, the argument that popular participation will increase the likelihood of wise decisions over time, whatever its persuasiveness in -the
context of society at large, must be modified when applied to higher
education with its "more limited and specific purposes."'' 59 Here, "expertise or competence.

. .

can be a more appropriate basis on which

156. See C. OiT,, supra note 10, at 196: "In a system of private government, authority would also rest on legal delegation and specialized skills, but control, significantly, would be further conditioned by institutionalized acknowledgement of the consent
and rights of the governed." Another component of the argument for democratic structures in a university is the claim that the university can thus effectively teach citizenship.
See Perkins, supra note 19, at 12.
157. Cf. American Association of University Professors et al., supra note 9, at 96100.
158. Thompson, Democracy and the Governing of the University, 404 Tim AINALs
157, 158 (N6v. 1972). Thompson also argues that the principle of consent of the governed is not necessarily pertinent to higher education. Id.
159. Id. at 159.
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to grant authority." 160 Thus, curriculum decisions in a medical school
should perhaps not be left to students, and investment and financial
planning in universities generally not left to faculties. It should be
clear, moreover, that the notion of community has neither historical nor
current application to centralized higher education agencies, although
it may affect their relationships with the individual institutions. Similarly, the argument applies with significantly less force to the increasing
number of off-campus or commuting institutions, whose students retain
or adopt membership in the larger political community and are not completely transposed to a university environment.
In short, arguments concerning higher education's community-like
characteristics require careful discrimination among different programs
and functions. Some activities-establishment of (norms of social conduct in a dormitory, for example-may appropriately be delegated to
those most affected, in this case students. Others, such as admissions
policy decisions involving -the determination of how subsidies for public
higher education shall be distributed, should be made at a higher
level-by a board or legislature perhaps, if the issue is what categories
of a state's population are to be the beneficiaries of ,the public subsidy;
by a faculty or administration if the question is who can succeed in current academic programs. Such factors clearly are primarily for legislative and administrative consideration, but a court can also take them
into account in reviewing a delegation or subdelegation.
D. Higher Educationas State-Owned Enterprise

In many respects individual institutions resemble governmentowned enterprises such as the Tennessee Valley Authority more than
they do agencies designed to regulate private interests. Public institutions are in the business of education and, as is now obvious, are competing with private education. Although 'the phenomenon has not received close examination, it seems that administrative law treats
agencies that regulate private economic activity differently from those
that operate an enterprise" 1 or those ,that distribute goods and services162 Of course, some higher education operations such as those of
160. Id.
161. See J. LANDIS, supra note 123, at 21-22.
162. When government hands out licenses or welfare benefits, for example, the concern has been more with constitutional due process and the criteria employed than with
other administrative concerns. Historical reasons seem to explain this latter phenomenon. For many years those challenging these agencies had to contend with the right/
privilege distinction, the argument being that as recipients of a mere "privilege" they
could contest nothing. See Van Alstyne, The Demise of the Right-Privilege Distinction

DUKE LAW JOURNAL

[Vol. 1975:279

state accrediting agencies and of the more modern coordinating commissions are analogous to regulatory agencies. But even these organs
of higher education have the unique feature of regulating other public
agencies rather than private enterprise.16
This aspect of public higher education is difficult to assess. It is
true that administrative law commentators have sometimes suggested
that 1government ownership avoids the complex of delegation problems, ' 4 but these observers have not adequately articulated a rationale
for that view. Perhaps the assumption is that the demands of consumers and the constraints of competition delineate the mission of the public enterprise sufficiently that detailed legislative standards and judicial
control are unnecessary.'65 Furthermore, maximum flexibility and independence in structural matters is necessary in order to compete effectively with private concerns and ,to manage the enterprise successfully; and insofar as the state agency is not directly regulating private
activity, but selling a product on the open market, less significant interests are at stake to demand close scrutiny. But to the extent that public higher education is tax-subsidized, the power of consumers (students and their parents) is diminished, and the resulting lower price
of public higher education removes much of the competitive constraint
that private education might have provided. 6 6 Moreover, because
higher education often entails a protracted period of consumption frequently in a residential setting, it is difficult to argue ,that institutions
are simply selling a service and not, as any other agency, regulating
the private affairs of their consumers as well.167 Unlike other enterprises, university balance sheets are not a particularly good indicator
of performance for the shareholders or taxpayers.-68 The diversity of
in ConstitutionalLaw, 81 HARV. L. REV. 1439 (1968). By the time that argument was
overcome, delegation/subdelegation notions were largely obsolescent, at least as a matter
of federal law, and procedural due process had come to the fore.
163. The uniqueness may be decreasing as more federal agencies-HEW, for example
-undertake this same function.
164. E.g., Jaffe, An Essay on Delegationof Legislative Power: 1, 47 COLUM. L. Rnv.
359, 376 (1947).
165. Cf. R. DAiiL & C. LINDBLOM, PoLrrscs, ECoNOiCS AND WELFARE 427-34
(1953) (suggesting that public enterprise is more responsive to a price system while an
agency is more responsive to political constraints).
166. See generally Bailey, supra note 118 (for government agencies, purpose set forth
in legislation, together with public and legislative review, provides guidance; for industry,
the products, sales, and profits set the purpose; less guidance is available for a multischool university).
167. To some extent, the same is true of certain categories of employees. See generally Corson, Perspectives on the University Compared with Other Institutions, in PERKINS REPORT 155-69.

168. See generally Bailey, supra note 118.
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educational goals and programs provides a sharp contrast to the narrow
profit orientation of the ordinary business corporation.
In summary, state-owned enterprise and public higher education
are by no means congruent. The dissimilarities are troublesome. The
enterprise/regulation distinction may somewhat reduce the need for
specificity once a legislature has defined the kind of institution it is establishing and may countenance greater subdelegation to increase efficiency, but the arguments are hardly overwhelming.
As to the centralized coordinating agencies that are not selling a
service but indeed regulating an "industry," the fact that the regulated
industry is itself public may suggest some lessened concern that all the
technicalities be observed. Since individual interests are ultimately affected whether the "industry" is public or private, however, it is hard
to press the argument far.
E.

Private, Foundation,and FederalFinancialSupport 6 9

Many state institutions are not exclusively public in the style of
an agency ,like -theFederal Communications Commission or a state corporation commission. Instead, they are partly financed by substantial
private gifts and endowments" and, like government enterprise, depend heavily upon consumer payments in the form of tuition. Significant federal financial aid and foundation support further complicate the
matter. Such characteristics generally do not apply, however, to the
centralized agencies and probably apply with less vigor to such institutions as community colleges. Should these characteristics, where they
appear, affect structure?
There are two relevant aspects of extra-state financing. In one
sense, it makes no difference that a public institution receives outside
financial aid; the theoretical decision-making structure of the university
is affected only to the extent that a decision to accept or reject aid must
be made. The distribution of authority by delegation and subdelegation of power is conceptually separable from the funding of the enterprise in -the same manner that an authorization bill and an appropriations bill are distinct legislative acts. Thus, in a theoretical sense, a
university is like any other state-created enterprise which receives
money from other sources. Highway commissions and welfare agencies, for example, receive substantial federal aid, but this external fund169. See generally J. CORSON, supra note 18, at 143-65.
170. Approximately five percent of public college expenditures devoted to educational
benefits derives from private support.

Steinbach,. Tax Reform and the Voluntary Sup-

port of Higher Education, 8 U. RICHMOND L. RF v. 245,'247(1974).
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ing gives them no special claim of uniqueness. Indeed, if the outside
funding has any relevance, it may call for extra scrutiny to ensure that
its influence does not seriously distort the decision-making structure:
Public organizations that operate on users fees, trust funds, or special funds derived from license fees or special taxes may enjoy a greater
freedom from surveillance by superiors than those operating on general
funds. They also tend to have low sensitivity to any interests but those
of their special clientele. Clientele [read "students, alumni, and
donors"] which pay special fees and taxes to support a public organization tend to view both it and its funds in a proprietary manner, subject
solely to their scrutiny. Such surveillance as the organization in question
experiences is -likely to come from its special-involved relevant others,
which may make it virtually a captive. 171
As a practical matter, however, the severity of current budgetary
limitations makes the substantial sums available from nonstate sources
an attractive lightening of the burden on the public fisc. To continue
drawing on these sources, universities must be hospitable to -the aims
and purposes of -the givers, be they the federal government, wealthy
alumni, or tuition-paying students. These sources will continue ,to be
cultivated by institutions because their presence carries the collateral
consequence of greater autonomy vis-d-vis the state. University officials find themselves in a posture of brokering demands from many
sources but exclusively beholden to none.
Private and federal influences on state institutions deriving from
financial input172 therefore call for enough flexibility in -the legislative
drafting that institutions can adjust to obtain some of the money offered,
yet sufficient restrictions that the state's purpose is not thwarted. From
a judicial perspective, doctrines of delegation and subdelegation are
consistent with the realities of extra-state financial sources; for universities with explicit structure, final decisions on -whether to take money
with conditions attached should be made at the level which would
otherwise be authorized to impose the conditions, in addition to the
level in charge of financing. Ultimately, however, that is probably only
a cosmetic solution for some important instances. Where the funding
is significant enough, it will probably overwhelm other policy questions.
After research departments have been built up and made dependent
on federal funds, for example, and -the federal government then attaches new conditions to its financing that entail academic policy
changes in an area like admissions or appointments, it is unlikely that
171. G. WAMSLEY & M. ZALD, supra note 138, at 42 (footnote omitted).
172. See generally C. Kw, supra notW 131, at 5S,
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the units originally assigned decision-making responsibility over these
academic matters will have any realistic policy-determining roles on
the questions. The financial decision having been made long since,
the collateral policy changes inspired from outside are largely faits
accompi.1 7 3 The inevitability of some outcomes, however, does not
call for complete elimination of the delegation and subdelegation re-

strictions. There will remain areas where the policy choice is not foreclosed. That private, foundation, and federal money contribute to a
project does not lessen a state's legitimate concern for the administration of the resources it invests.
F.

Governance by Trustees

Final governing authority in higher education is uniformly lodged
in a group of individuals (trustees) who are generally unpaid and ex-

pected to convene for only a day or two several times a year to govern
their institution or to order state-wide educational affairs. This is to
be contrasted with other public agencies, where legislative or executive
appointments -to positions of final power are often full-time, fully paid
positions.174 The implication of this distinction is clear-greater liberality in permitting subdelegation from a university board of trustees 1 ;
or from the board of a coordinating commission"76 should be allowed
than in the case of other public agencies. The expectation of the legis-

lature that ,trustees will meet infrequently countenances greater subdelegation to executive officers within the institution.177 Care must,
173. That is not to say that university personnel will necessarily comply.
174. It is recognized that there are some other exceptions-licensing boards, for example, frequently are not staffed by full-time administrative officers.
175. The AAUP position is:
The governing board of an institution of higher education, while maintaining
a general overview, entrusts the conduct of administration to the administrative
officers, the president and the deans, and the conduct of teaching and research
to the faculty. The board should undertake appropriate self-limitation. American Association of University Professors et al., supra note 9, at 96.
176. Commentators recommend strong lay control for coordinating boards. See L.
GLENNY, R. BERDAHL, D. PALOLA & I. PALTnmGE, supra note 72, at 6.
177. Boards of directors of corporations are analogous. They are often composed
partly of outsiders and meet only periodically. Despite their statutory duties or duties
imposed by the articles of incorporation, courts have recognized that as a practical matter directors cannot govern all the affairs of the corporation and must be permitted to
assign power to committees of the board or to executive officers. See BALLENTINE ON
CORPoRATIoNs § 46, at 132 (1946):
[E]ven in the absence of express authority, an authority to delegate discretionary authority to committees, officers and agents must be implied from necessity
and usage, for the directors cannot attend to all the current business operations
of the corporation, and it is not customary for them to do so.
Accord, N. LATriN, Tim LAW OF CoRPoRATroNs § 71, at 243 (2d ed. 1971). Mr. Besse
argues that corporate trustees are much better equipped for their duties than university
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however, be exercised in applying this concept. While the scope of
subdelegation must be broad, -there obviously cannot be -total abdication
of authority. Trustees may not be expert in the day-to-day intricacies
of educational administration, but their existence is clearly designed to
preserve external control over the major directions of an institution.'71
VI.

SUMMARY AND APPLICATION

General Conclusions
Public higher education is an agency of state government with
many structural and functional similarities -to other state administrative
bodies. Application of similar legal principles concerning structure,
then, might be expected. The law and learning on delegation and subdelegation constraints, however, are in some disarray. Moreover, administrative law specialists are increasingly doubtful of the adequacy of
holistic treatment. If any state administrative function is a likely candidate for special treatment it is public higher education. And even
within higher education there are significant differences among individual institutions and between the class of individual institutions and that
of centralized agencies. What general conclusions are available?
First, terms such as "university," "higher education," and particularly the new category "post-secondary education" should not be considA.

trustees. Besse, A Comparison of the University with the Corporation, in P.axiNs REpoRT 107, 109. Moreover, courts and commentators have increasingly recognized some
implied powers deriving from an office, such as that of president of a corporation, to
carry out certain functions:
[B]y force of what authority is usually delegated to the president, or assumed
by him and not objected to by the board, there has been a growing tendency
That
to imply the powers of a general manager from the office alone ....
the authority is to be implied from the position . . . removes the uncertainty
of what must be proved and by whom and supports the general understanding
of businessmen that the president is the executive head of the business and has
the authority to carry on the business in its usual course. N. LATInN, supra,
§ 75, at 257-58; accord, H. HENN, HANDOOK ON Tim LAW oF CORPORATIONS
§ 223 (2d ed. 1970).
178. See, e.g., J. DUFF & R. BERDAHL, UNrwvRsTr GOVERNMENT IN CANADA 13-14
(1966). Paradoxically, this structure also acts as a partial shield against political influence. Federal experience indicates, for example, that independent regulatory agencies,
through the commission model, have a lower level of political accountability than do
single-administrator agencies. The source of a policy decision is more difficult to pinpoint when there are five or seven or eleven administrators participating in the final decision, rather than a single administrator. For a full criticism of the commission form
and a laudatory view of the single-administrator form, see THE PREsENT's ADWSORY
COUNCIL ON EXECUnVE ORGANIZATION, A NEw REGULATORY F-AswoRK:

REPORT ON

SELECTED INDEPENDENT REGULATORY AGENCIES (1971) (The "Ash Council Report").
For criticism of this report and more merciful views of the commission form, see Robinson, On Reorganizing the Independent Regulatory Agencies, and Thomas, Politics, Structure and Personnel in Administrative Regulation, both in 2 RECOMm.NDATIONS AND Rh" ' '
PORTS OF THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES (1972).
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ered self-defining. Legislatures contemplating establishment of new
institutions, reviewing the frameworks of old, or organizing centralized
governing boards or coordinating -agencies must work toward an articulation of the class of goals assigned to the institution or agency and the
area of responsibility. Where legislatures succeed in articulating such
parameters, courts should hold the institution or agency to its legislatively-assigned role. For example, when an institution is established
with the explicit statutory goal of serving the state as a two-year, complete alternative -to traditional higher education, its governing board,
faculty, or administration should not be able to set admissions policies
geared exclusively to selection of those students who will later transfer
to a traditional four-year institution. Where legislatures fail to articulate the scope of an institution's or agency's functions, institutional or
agency officials should make the attempt. Vague standards will undoubtedly continue to be the legislative norm for statewide agencies until greater consensus emerges on the aims and organization of public
higher education. There is less cause for legislative vagueness in the
establishment of individual institutions and, indeed, a strong argument
against it is the avoidance of political pressure and interference. But seldom if ever would a delegation merit judicial overturning for lack of
legislative standards. To be sure, important interests may be implicated-a private university's authority to grant degrees, for examplethat call for specific standards in administration. But, as Professor
Davis suggests, these can be provided by the agency itself. The more
difficult question arising from vague statutory language is whether a
particular delegation occurred-whether an institution has ultimate
control over the establishment of new programs, -the centralized
agency's right of review being limited to comment and criticism; or
whether the agency has ultimate control, its failure -to approve a particular program being fatal to the institution's efforts. Obviously, that is
the sort of decision a legislature must make, for, in its absence, a court
will have no basis upon which to allocate the power.
Second, so long as current methods of appointing and paying trus-tees continue, legislatures should contemplate, and courts allow, a significant measure of subdelegation within a university system or a centralized higher education agency. Obviously, there are limits. An
agency with coordinating functions might be entitled to subdelegate
functions to its administrative staff which it could not subdelegate to
the institutions it is to coordinate.17 9 Before the power subdelegated
179. Cf. Hunnicutt v. Burge, 356 F. Supp. 1227, 1230 (M.D. Ga. 1973)

(where a

statewide board is under constitutional duty to desegregate its system, it is an abdication
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is recognized to be that of ostensible self-government, such as by students or faculty, careful attention should be paid to other interests that
might be affected. Legislative specificity concerning subdelegation,
however, should not be required. Often the factors producing the need
for a subdelegation will not be amenable to legislative prediction.
Moreover, courts must be sensitive to whether a subdelegation has occurred, looking as much to practice within and among institutions as
to a paper record of explicit transfers of power. In all cases, however,
review by the legislatively appointed delegatee should be preserved.
It need not be exercised in each case, but it should be available. In
the case of individual institutions, for example, the trustees-no matter
how inexpert, rushed, and underpaid-have a role to occupy. Often
they can act as an essential safety-valve by tempering some university
programs and at the same time diverting some of the political attention
away from university officers, faculty, and students.
Third, state legislatures would do well to consider the role of
extra-state funding from sources such as foundations, the federal government, and alumni, and assess the resulting budgetary benefits
against the loss of control the external funding presages. For judicial
analysis, the presence of significant outside funding suggests closer
scrutiny of structural requirements.
Beyond these few and limited general conclusions, the characteristics of public higher education counsel individualistic treatment. History, the needs of academic -freedom, the political community-like quality of a university-all may indicate recognition of wide or narrow authority at various levels under various circumstances.
A Case in Point
A concrete example of a university delegation/subdelegation problem (the honor system problem outlined at the beginning of the Article) concludes the analysis. This problem will be considered in terms
of the University of Virginia 'honor system. The challenge confronting
this honor system is largely a subdelegation problem: is the governing
board entitled to remit expulsion power to students?
(1) Recognition of the Subdelegation. First, though, this problem is also a useful example of the question, did :the subdelegation occur? Perusal of official University documents reveals no explicit subdelegation of power to the Honor Committee. Instead, one finds in
the Board of Visitors Manual under the heading "Powers and Duties"
B.

of its legal responsibility to adopt simply an open-door policy and to delegate its implementation to individual institutions),
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of the Board the following: "ITMhe preservation of the ideas and traditions of the university and particularly encouragement of the maintenance of the Honor System by the Student Body."1 80 Similarly, under
"Powers and Duties" of the President, one finds: "[HMe shall use his
particular efforts to preserve and foster the Honor System."'8 1 Arguably, then, the Board has not had occasion to subdelegate any power
at all, or, the construction most students seem to prefer, the power is
inherently that of -the student body and the Board has agreed not to
interfere. The final reference .to the 'honor system in the Manual
seems to bear this out: "The Board at its discretion shall hear such
appeals as are provided for in the University regulations except that
in no event shall the Board entertain an appeal from a decision of the
Honor Committee."'12 Obviously, -thistidy explanation does not satisfy
the legal niceties: a group of private citizens may not take it upon
themselves to decide independently who will be excluded from governmental benefits. And the mechanics of expulsion reveal the undeniable fact -that the University administration ultimately closes the student's file and prevents him from re-registering. 8 8 But it is unnecessary to pierce the myth (whether or not one accepts the value of its
premises) by requiring an explicit Board statement that the power belongs to it and has been subdelegated only at its pleasure. The references quoted above are sufficient, in the view of -this observer, to establish de facto subdelegation. The only arguments for requiring a more
explicit assignment of power would be: (1) that it would require the
Board to confront the question directly and not lose its power unaware;
(2) -that it would provide adequate notice to those affected by the
system; (3) that it would provide notice to the legislature that the
Board had indeed delegated such power so that the legislature might
react if such a subdelegation were beyond the Board's power. Popular
and, to some extent, written history indicates that -the honor system has
been functioning since about 1842, and in its current status at least during this century."8 4 Given this long history and the publicity the honor
180. MANUAL OF THE BOARD op Visrroas oF THE UNivrFsrrY oF VIRGMNA § 2.4(1)
(1966).
181. Id. § 4.22(11). The author has learned that entries in the official minutes of
the Board contain nothing more explicit on the question of subdelegation.
182. Id. § 5.1.
183. Cf. Andrews v. Knowlton, 509 F.2d 898 (2d Cir. 1975) (finding cadet honor
committee clearly a part of process by which the United States Military Academy
achieves separation and therefore a part of government process).
184. See, e.g., T. Taylor, A History of the Honor System at the University of Virginia to 1956 (unpublished manuscript on file at the offices of Duke Law Journal,Durham, North -Carolina).
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system enjoys at the University and within Virginia, none of the arguments for an explicit subdelegation is supportable. To require a formal
action would indeed impose unnecessary bureaucratic demands on an
academic community. Obviously, if the subdelegation were ill-known
and had occurred only recently, a different conclusion might be appropriate.
(2) Permissibility of the Subdelegation. On the primary issue,
whether the subdelegation was permissible, there are only two relevant
statutory provisions: (1) for the University of Virginia specifically, the
Board of Visitors
may appoint a comptroller and proctor, and employ any other agents
or servants, regulate the government and discipline of the students, and
the renting of the rooms and dormitories, and, generally, in respect to
the government and management of the University, make such regulations as they may deem expedient, not being contrary to law;18 5
and (2) for Boards of Visitors generally in Virginia, the power is as
follows:
[T]he board of visitors. . . shall have the power: (1) . . . to establish
rules and regulations for the conduct of students while attending such
institution; and to establish rules and regulations for the dismissal of students who fail or refuse to abide by such regulations.' 8 6
Pursuing traditional subdelegation analysis, one finds no legislative
history and no evidence of a Virginia practice of explicitly according
or denying authority to subdelegate. The statutory delegation to make
rules and regulations weighs in favor of subdelegation. Subdelegation
to a group of students, however, is distinct from subdelegation to officials within an administrative hierarchy. Under traditional administrative law analysis, it is equivalent to a subdelegation by the agency to
the group supposed to be regulated, a somewhat suspicious transaction. 1 7 The interests at stake-a subsidized -higher education at a
good school and the preservation of the student's reputation-are obviously important. Arguably, the assignees of the power-other students-rank lower on a responsibility scale than would administrative
officials or even faculty members. Discretion is obviously involved:
when, for example, is a misappropriation a theft that merits expulsion
rather than a prank that merits internal discipline? Finally, the Board
insists that it will not review a decision of the Honor Committee. Un185. VA. CODE ANN. § 23-9.2:3 (Repl. vol. 1973).
186. Id. § 26-76.
187. See Carter v. Carter Coal, 298 U.S. 238 (1936).
Royal Co-operative, Inc., 307 U.S. 533 (1939).

But cf. United States v. Rock
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der conventional analysis, then, a judgment on the permissibility of the
subdelegation is at best mixed and probably leans against it. To the
extent the "functional" approach has any content and to the extent Virginia courts would adopt it, the University can of course argue that the
assignment of final responsibility to students on these matters is essential to the educational program the Board has been assigned to carry
out and therefore should be sustained. All in all, however, this is a
somewhat shaky case under a conventional subdelegation analysis.
What result if the specific characteristics of higher education are
considered? (1) Trustee characteristics, we have argued, suggest a
presumption that subdelegation be allowed. That argument, however,
encourages subdelegation to others with superior knowledge of educational matters (assessment of academic credentials, for example, assigned to a committee of persons from that field). The part-time nature of trustee governance will not alone sustain a subdelegation to a
student group. (2) Extra-state funding, while important at -the University of Virginia, would appear to have no special bearing on this problem, except in the sense of alumni preference for -things as they have
always been. (3) In terms of history, the author is unaware that honor
system-type discipline was such an essential part of public higher education when the University was established in 1819 that the subdelegation can be said to have been contemplated. On the other hand, in
a series of subsequent statutory alterations, the legislature has not
chosen to challenge the subdelegation. Thus, while history carries no
clear message, it does fall on -the side of permissibility. (4) The interest in flexibility that academic freedom implies has already been addressed. 18s (5) The enterprise quality of state higher education seems
virtually irrelevant to the analysis in this context-social and academic
regulations under which matriculants spend four or more years of their
lives. The issues involved here are closely akin to governmental regulations of private activity. (6) The "community" argument, however,
is pertinent. The University of Virginia has a substantial on-campus
enrollment and the honor system deals with social and academic mores
that are legitimately the concern of enrolled students. The community
aspect therefore suggests a strong decision-making role for students.
On the other hand, the only available sanction for breach of the Honor
Code is expulsion. While on-campus and dormitory mores may be a
proper concern of students, exclusion from public benefits is not. The
state, grantor of the subsidy, has an important interest in the standards
under which its investment in young lives will be terminated. Final
188. See text accompanying notes 181-84 supra.
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and exclusive power lodged in the students seems improper on this reasoning. Some role on the part of the board, the agency initially assigned the power and having direct responsibility to the legislature, is
necessary in the establishment and application of standards for exclu-

ston.

89

This question of standards reveals that, as is often the case, a delegation problem lies submerged in the subdelegation issue. Are the
standards for exercising the power of exclusion sufficiently specific?
Obviously, the legislature has provided no standards, a fatal flaw under
traditional delegation analysis. What is more, the board and administration (the delegatees) have likewise provided no standards, a problem under the newer Davis approach. 190 Indeed, the very theory of
the honor system is that no one but the students should have a role
in setting the standards. Will this suffice? If the analysis is solely one
of due process, the developer of the standards should not matter so long
as they are developed, published, and applied fairly and responsibly.
But the concerns of delegation and subdelegation require the state-appointed agents-the board and its official delegatees, the university administration-to maintain at least a reviewing responsibility.' 9 ' That
is, a refusal -to review by the administration or board should be based,
not on a lack of power, but upon agreement with the Honor Committee's disposition. A total abdication of responsibility for Honor Committee resolutions, like that suggested by the Board of Visitors Manual,
is at odds with even a broad reading of the power to delegate and subdelegate.
My conclusion then, is that the University's honor system should
be sustained, with the one qualification that the administration's and
board's purported incapacity to review the system's substantive rules
and procedures be discarded. That is not -to say that every rule and
189. Some would argue that without some form of de novo review, a delegation to
students to find facts is an impermissible delegation violating precepts of fundamental
fairness (due process) when such important interests are at stake and the issues so often
hinge on credibility. Given the reputed experience of Virginia's honor system and given
the fact that students now reach majority at age eighteen, however, it is hard to conclude
that students qua students must be considered unqualified for such a subdelegation on
grounds of immaturity. Moreover, there is less self-interest involved than in other commonly accepted collegiate decision-making processes--for example, faculty selection or
tenure decisions respecting their colleagues. If it is the absence of lawyers that is troubling in these trial-like proceedings, then the objection is not to student power at all,
for the same objection could be raised if administrators were making the decisions.
Thus, the author concludes that there is no inherent prohibition against a student decision-making role.
190. See notes 36-40 supra and accompanying text.
191. Cf. United States v, Rock Royal Co-operative, Inc., 307 U.S. 533, 576 (1939).
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every decision must be actively considered by the Board. Mature and
proper dispositions by -the honor system, as 'has often been characteristic, may obviate the necessity for active review. But responsibility for
what happens is, ultimately, -the Board's. The route of appeal must
remain open.
The University of Virginia honor system problem is but one example of ,the many potential delegation/subdelegation problems lurking within the context of public higher education. A major thesis advanced by this Article has been that their resolution demands careful
consideration of a wide range of complex factors associated with university governance structures. It deserves emphasis that the utility of the
delegation doctrine in this context is to trace lines of accountability.
The propriety of a delegation or subdelegation should be judged not
only by the necessity for administrative regulation but also by the need
for adequate safeguards. The adequacy of safeguards depends, in
turn, upon the interests affected, -the severity of the sanction, and the
opportunity for meaningful review. 19 1
192. See 1 K. DAVIs § 2.15.

